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[In this world, there is no purifier like knowledge : He who has attained 
purity of heart through practice of Karmayoga, automatically realizes 
it in the self in course of time. 


He, who has fully controlled his senses, is exclusively devoted to 
spiritual practice and is full of faith, attains knowledge, having gained 


knowledge, he immediately attains supreme peace. 


Attain this knowledge by all means, if you prostrate your self at the 
feet of the wise, render them all forms of service, and question them 
with a guileless heart, again and again, those wise seers of Truth will 
unfold that knowledge to you.] 
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OBITUARY . 


We deeply mourn the sudden, sad demise of some of the best : 
talents, our country ever produced. : 


We express our profound sympathy with the' members of the 
» bereaved families. 


We pledge oursleves to the ideals they cherished. 


+ 


We dédicaté ourselves'to the tasks they left us. 


Let us pray to God that the departed souls of these noblest sons 
of our country. may: rest in. peace. PEU LM A , | 
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“Society cannot exist without . 
law and order, arid cannot advance 
except through vigorous innova- 
tions." . | F 


—Bertrand Russell, 
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President's Secretanat, 
Rashtrapati Bhavan, 
New Delhi 4. 





No. F. 2-M/73 : August 28, 1973. 


Dear Shri Ray, 


The President thanks you for your letter of the 17th August, 1973 and sends 
his best wishes for the success of the Annual Law Journal to be brought out in 
November, 1973. 


Yours sincerely, 
( R. V. Raghava Rao ) 
Additional Private Secretary 
to the President. 


Shri Satyanarayan Ray, 

Joint Secretary, 

Calcutta University College of Law Union. 
Darbhanga Bullding, 

CALCUTTA-12. 


| Assistant Secretary to the Governor ^ 
7 | West Bengal 
Raj Bhavan, 
Calcutta. 





D. O. No. 4163-G 31st August, 1973. 


Dear Sir, 


| am desired to say that the Governor is glad to learn that the annual law 
journal of the University College of Law Union will be published this year also. 


The Governor sends his good wishes on the occasion. 


Yours faithfully, 
( A. K. Banerjee ) 
Asstt. Secretary to the Governor 
West Bengal. 


The Joint Secretary, Magazine is 
and Joint Editor, 

Law Journal, 

Calcutta University College of Law Union, 

Darbhanga Building, 
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MESSAGE 


| am glad to know that the Calcutta University College of Law Union is bringing 
out its Law Journal in November, 1973. | wish the publication all success. 


( H. R. Gokhale ) 


Shri Satyanarayan Raye 

Joint Secretary, Magazine, 

Calcutta University College of Law Union, 
Darbhanga Building, 

Calcutta-12. 
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Pkn cb Tues 
2 "EMT Message for your forthcoming Law Journal 


The purpose of laws under the Constitution of India should primarily be the 
welfare and happiness of millions of people in our country. There can be no welfare 
or happiness for this vast number of people unless they achieve economic freedom. 
Their economic freedom can be achieved only.if the State provides them with adequate 
economic means to exercise the fundamental rights . which are embodied in the 
Constitution for the enjoyment and exercise of these rights by. all and not by few. And 
the State has the duty to do so by reason of the ‘Directive Principles also embodied in 
the Constitution. X EE ius ° 
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Young people are generally dubbed by older people with scorn as emotional. 
There is no justification for such scorn. Young people are naturally emotional because 
of their youth. They are also rightly emotional because they are, by and large, more 
rational than older people and are sincere about their rationality and, as such, justly 
impatient of the smugness of older people. 


i can only hope that young people studying law will study existing laws in the 
‘context of the purposes of the Constitution and the duty of the State under the Con- 
st tution, as referred to above, and will think hard for themselves regarding the inade- 
quacy of exlsting laws for the purpose of giving effect to the Directive Principles. The 
Journal of Calcutta University College of Law Union will, 1 am sure, foster such study . 


Shri Jagannath Dey and 

Shri Satyanarayan Ray, ( NIREN DE ) 
Calcutta University College of Law Union, Attorney General for India 
Darbhanga Building, 

CALCUTTA-12. 


PRIVATE SECRETARY TO 
EDUCATION MINISTER 
Education Department 

Government of West Bengal 





No. 863-PS/HME. Dated Calcutta, 5th September, 1973 


Dear Sir: 


| am desired to refer to your letter of 11th ultimo to the Education Minister, 
W.B., regarding the publication of a Law Journal containing contributions on legal 
topics from persons of eminence, this year, and to inform you further that the Minister 


tegrets his inability to furnish any article for your Jue due to his various important 
SOUL preoccupations. 


The inconvenience, if any thus caused, is pnewolanle In any case. The Minister 
sends his good wishes on the Bresson | 


Yours faithfully, 
( K. C. Majumder ) 


General Secretary, - — ; 

Calcutta University College of Law Union, 
Darbhanga Building, 

Calcutta-12, 


TASHICHHODZONG 
THIMPHU 
16 JULY 1973 





MESSAGE 


Message for Publication in your forthcoming Law Journal 


| have great pleasure in sending my good wishes and warmest greetings to the 
Calcutta University College of Law Union. lam aware that the Calcutta University 
College of Law is one of the oldest institutions of its kind in India, and has produced 
many eminent personalities who have distinguished themselves in the national life 
of India, both before and after independence. ! hope that the Calcutta University 
College of Law will maintain its high traditions, and will continue to produce dedicated 
and upright citizens who will further the cause of justice, in every sense of the term, 
within the great fabric of Indian democracy. 


His Majesty Jigme Singye Wangchuck 
King of Bhutan 


Mr, Satyanarayan Roy, P | 
Joint Editor, 

Law Journal, 1973, 

Calcutta University College 

of Law Union, 

Darbhanga Building, 


Galeutta-12, 


Your ref : 410/Mag | Yardley 
St. Edmud Hall 
Oxford 0X2 6UZ 


25th September 1973 


“MESSAGE 


Dear Mr. Roy, 

Thank you very much for your letter of 19th Scptember 1973. Itis 
very kind of you to arrange to send me copies of tne Law Journal, vols. 
XXXIX and XXXX, and I shall look forward with pleasure to receiving 
them. ` 

It is also kind of you to ask me whether I can send you another 
article for the next issue of the Journal. The unfortunate thing is 
that during the next three months I have a very great pressure of writing 
facing me. I am preparing the 4th edition of my Introduction to British 
Constitutional Law, and must have the copy into the publishers by mid- 
November. I also have my chapter on Civil Liberties for the Annual Survey 
of Commonwealth Law to complete by the end of the year, and currently 
I am rather behindhand with this work. So I fear that I do not think I 
shall be able to fit in any further writing work for the rest of this year. 
Perhaps we may be able to renew this happy relationship a little later on, 
and in the meanwhile I hope you will accept my good wishes, both to 
the Journal and to you personally. 


Yours most sincerely, 
Sd/- D. C. M. Yardley. 
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1. “We must not make a scarecrow of the law, setting it ap to fear the - 
birds of prey, and. letting, it keep one shape till custom make it their 
perch, and not their terror.’ o 

' E" EE —Shakespeare. 
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EDITORIAL 


“My days among the dead are past, 
Around me | behold, 


Where'er these casual eyes are cast, 
The mighty minds of old ; 


My never-failing friends are they, 
With whom I converse day by day”. 


| Indeed, good books, a good library and valuable magazines are the 
pleasure-gardens of scholars. There they can enjoy the beauty of the finest 
flowers of knowledge in the East and the West, the past and the present. 


g” x 7 x * » 


Our University College of Law Union publishes an annual magazine 

'every year and the present issue maintains the tradition of the same. Attempts 
have been made to make the Jóurnal up-to-date with the articles contributed 

"mostly. by leading jurists, teachers of Law and scholar students. Apprehen- 
sive of a blame for taking too large a space in settling our editorial and to 


(ii) 


exculpate ourselves from the charges of a too gerrulous pen and of bringing 


in incongruous material we should now hasten to what we have been asked 
to do. ; 


Mulki Rules :—The Mulki Rules had been framed by the Nizam of 
Hyderabad in 1918. The rules made it a condition that anybody seeking 
service in the State should either have been born in Hyderabad or have lived 
there for more than 15 years or be the son or daughter of a person fulfilling 
either of the two preceeding conditions. 


x X x f X X x 


In 1956 when the state boundaries in India were being redrawn on a 
linguistic basis, the Telengana or the Telegue speaking areas were advised by 
the Central Government to merge into Andhra Pradesh, although there 
remained vast disparities b*tween them in regard to the general level of 
education and economic development. In order to placate the public 
opinion in Telengana the Andhra leaders enacted the Andhra Pradesh Public 
Employment Act with the effect that all jobs upto Tehsilder level and seats 
in educational institutions in Telengana including Hyderabad city would be 
reserved for the people ofthe region and in Andhra region, 33 per cent of 
the jobs would be given to the people from Telengana. The life of the 
measure was extended twice so that it was due to lapse in 1974. 


x * x Xx X X 


Sometime ago, the Andhra High Court passed the judgement that 
the measure was discriminatory. But the new Chief Minister, Mr. P. 
Narasingha Rao who hails from Telengana, challenged the verdict in the 
Supreme Court where it was quashed. This led to the disturbances in 
Andhra. The leaders of Andhra Pradesh after long discussion authorised 
the Premier Mrs. Gandhi to take a suitable decision. On December, 1972, 
Mrs. Gandhi announced her formula with the unanimous approval of her 
cabinet. According to the formula safeguards for the people of Telengana 
in recruitment to the state administration will continue in the twin cities of 
Hyderabad and Secunderabad till the end of 1977. In the -rest of the 
region these safeguards would continue up to 1980. The formula also 
provided the regionalisation of various service ecadres up to the first or 


second gazetted level except in the case of those services which act as feeders 
to the all-India cadres. 


"ti T “3 


dii 

The decision failed to satisfy both the peoples of Telengana and 
Andhra Pradesh and further disturbances against it continued. However, 
it now seems that both Telengana and Andhra reconciled each other. 


x H X X H X 


The Water-gate scandal :—On June 17, 1972 while the Presidential 
election campaign in the U.S.A. was at fever pitch, five men carrying the 
- sophisticated electronic bugging devices broke into the democratic head- 
quarters in the Watergate office building in Washington to install the devices 
there.. The men were apprehended andas investigation proceeded it was 
brought to light that they had connection with the Committee for re-elec- 
tion to the President and members.of President Nixon's White House staff 
also were iavolved. Relentless digging into the case by the Washington Post 
and by other investigating agencies brought to light “a sordid story of 
spying, lying, bribery and pay off" which tended to show that the entire 
political system of U.S. A. was rotten at the core. Nixon appointed a 
Public Prosecutor to make a thorough investigation and it is now learnt 
that Mr. Nixon himself was the main spring board of the crime. Nixon 
was summoned by the court to be present personally to give the witness, 
but Nixon refused to comply with. Weare now eagerly waiting to see 
what course it would have taken in the long run. 
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Faltering Cease-fire in Vietnam :—There has been a definite change for 

the better in the overall situation in Vietnam since the cease-fire aggrement 

'of January, 1973. The prisoners of war have gone back home. American 

Troops have been withdrawn from the country and officials of the P. R. G. 

(Provisional Revolutionary Government) of South Vietnam can be seen in 
the streets of Saigon. 


X c x X »t Mm ba 


 Butsporadic fighting has continued accompanied with charges and 
counter charges of violations of the truce. The four-member-Internatio- 
nal Commission for Control and Supervison (I. C. C. S.) of the Truce has 
proved little more effective than its predecessor, the International Control 
Commission. Dissensions between the Hungarian and the Polish members 
on one side and the Canadians and the Indoneshians on the other have 
paralysed the I.C.C.S. and Canada withdrew herself from that Commission 
on July, 1973 on the ground that She was not getting sufficient co-operation 
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from both the Vietnams. Saigon has complained of continued Communist 
infiltration of the South. North Vietnam has condemned U: S Bombing of 
Communist Strong Holds in Cambodia as serious violation of the Cease- 
fre. The U.S. A. has suspended the work of clearing mines from North 
Vietnamese Waters. “It has also threatened to go back on its commitments 
of providing reconstruction aid to North Vietnam unless it behaves. All 
‘thesé ‘created such an anomolous situation in that region that the hope of 
prolongness of the truce is almost seemed to be wittered away. However 
if the armistice is to be maintained following means are to be introduced : 
(1) Withdrawal, of all troops from the demilitarised Zone (ii) Exchage of 
maps showing the ‘areas under control of their side: (iii) Constituting o 
| National Council of Reconciliation and concord (IV) the U. S. A. to :resume 
‘@learing of mines from the North Vietnam harbours (V) the U. S. A. to 
»resume. talks about economic aid for the reconstruction in North Vietnam 
' tand (VI) bringing U. S. involvement in Combodia to and end. 
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Use of oil as a Political Blackmail. In November, 1973 Oil Minister of 
"Saudi Arabia and Energy Minister of Algeria visited Paris, London and 
Brussels to tell the Europeans. that they should increase pressure.on Israel 
to: withdraw from occupied Arab Lands in case they wanted normal oil 
supplies. Most of the European Countries considered it as a political 
blackmail, but could do nothing to rise againt the situation, and they 
stressed on the U. N. resolution of withdrawal of Israeli troops from the 
Arab landsin oraer to appease the Arabs. -In the eastern hemisphere, 
Japan was feeling the pinch of Arab oil diplomacy. On November 7, 1973 
Saudi Arabia had asked Tokeyo to break diplomatic ties with Israel if ;she 
wanted.to continue getting supplies of oil from the Arab countries. Japan 
bowed to it and asked the Israeli Government to carry out, the U. N. resolu- 
tion, otherwise it would reconsider its relation with Israel. - While Europe 
and Japan were thus trying to keep on the right side of the Arabs, the U.S.A. 
was threatening Counter-measures in case the oil embargo continued 
“Unreasonably and indefinitely.” Among the counter measures being talked 
about in Washington were (1) Stopping exports of food, automobiles 
and refrigerators to the Arab countries (ii) Freezing the money which the 
Arabs ‘hold in Americn Banks in Europe and U. S. A. (IIT) Stopping supplies 
of arms (IV) Invasion and occupation of Arab oil fields. But all these 
alternatives were risky. The Europeans can easily replace the U.S. A. as 
suppliers of finished goods to the Arabs. The Soviet Un:on having a record 
harvest this year will surely spare foodgrains. for the Arabs. ' European 
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Government may not: allow the American Banks in Europe to block Arab 
funds. The Europeans oan also become a source of armaments for the 
Arabs. And. in case the U- S. A. invades and tries.to occupy the Arab 
oil fields it emay weli mark the beginning of World War III. 
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Parliament-Vs-Judicary —The Indian Constitution made it E 
for each wing of the Government.to work independently but within the 


framework ofa just coordination. The Judiciary has been working with- 
out. any undue interference of the Legislative: or the Executive. 
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The major conflict, as ‘emerging from some historic judgements 
of the Supreme Court, particularly in the cases of the Goloknath, Bank 
Nationalization, Privy purses, Newspapers, between the two. wings of 
the Government—Judiciary & Parliament owes its origin to the contro- 
versis question whether Parliament has the requisite powers to amend the 
oe Rights enshrined in Part III of the constitution. 
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To: reach an. understandable conclusion some cases should -be noted 
here— = m l 


f 


OX . X US -~ X - -X . »* 


. In the Gopalan case of 1950 thé Supreme Court upheld the 
right of Parliament to amend the Fundamental rights. In Shankari Prasad 
Vs. : Union of India (1951), the Validity of the first Amendment Act, 
1951. was questioned. The Court upheld the-validity of the questioned 
amendment made under the proviso.of Art, 368 and'conclüded that the 
word ‘Law’ in Art 13(2) did not include “Constitutional Law" made 
under - Art 368 and in exercise of the Constituent power of the Parliament 
and that with regard to harmonious construction, Art 13-must -be- read 
subject to Art 368. This decision was assumed to be correct and-con: 
firmed by the Supreme Court in its subsequent decisions in Sajjan Singh 
Vs. State of Rajasthan (1965), State of West Bengal Vs. Anwar Ali (1952), 
Basheshar Nath Vs. Commissioner of Income. tax (1934) and. etc, - 


t 
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La: “But it wás opined by‘ the Supreme Court in the case of Golak- 
rath Vs. State of Punjab (1967) that as the decision taken in Shankri 
Prasad’s case -coatained the seeds ‘of destruction of the cherished rights 
of the people, it must be over ruled, so, for the first'time in the annals 
of Indian Judicature the Supreme Court overruled its precedent. Fur- 
ther by the application of the doctrine of ultra-vires, the court banned 
the amending powers of the Parliament and decided that the Parliament 
would: have ‘no power in- future (ie. with effect from 27. 2. 1967) to 
amend any of the provisions of Part III of the Constitution so ‘as to 
take away -or abridge the Fundamental Rights therein. Thus the Golok 
Nath case created a “vicious circle” of supremacy between Parliament 
and Judiciary. It isto be noted here that fortunatety or unfortunately 
the fathers of the constitution did not explicitely empower or forbid the 
Parliament from amending the Fundamental Rights. ~ 


Oe E — 1 * SEEN 
| When iü "the election of 1971 the ‘Congress Party gained a three 
fourth majority in the Parliament, the latter proceeded to establish its 
supremacy by the 24th, 25th, 26th and 29th amendments which gave 
Parliament ` an easy access to the Fundamental Rights. On April : 1973 


a special 13-Judge.full Bench of the Supreme Court of India pronounced 
judgement unanimously upholding the right of Parliament to amend the 


A 


` provisions relating to the Fundamental Rights of the Constitution. However 


nine out of the thirteen learned, judges have held that Art. 368 does 
not enable Parliament to alter the basic structure or framework .of 
the constitution. It is, of course, yet to be determined as to what 
constitutes the “Basic structure or framework of the Constitution." 
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| In a nutshell the Supreme Court verdict while acknowledging the 
Parliaments authority to amend any part of the Constitution, reserves 
the. right. of judicial review to itself of all such amending legislative 
Acts. ; ‘But as no one can precisely define what would amount. to: alter- 
nation of the “basic: structure or framework ofthe Constitution -it is 
difficult to know the extent of the right of the judiciary to handle the - 


‘situation. What would be the solution of the problem. is. yet to. be 


sten. - 4. | | Hs 
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ANOTOMY OF UNREST : Scarcity, price rise and strikes — 1973 was uni- 
versally acknowledged as a bad year for India. During this period 
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Indians had possessed experience of the worst ever drought conditions 
“due to successive failure of -monsoons, without food, water and power 
shortages, with price rising higher and higher, the promise of ''Goribi 
Hotao" became,a.mockery and the Indira wave, began to wane in 
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alarming. manner. | d Ba 
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Earlier, when commenting on the annual and interim budgets the 
Union Finance Minister Mr. Y. V. Chavan declared that the heavy 
taxation and deficit financing would not shoot up the prices.- However, 
now they are singing a different song. They are now blaming the 
black marketeers and hoarders for the price spiral The anti-social 
elements are warned of dire consequences and threatened with the price 
Control measures. But we know that all these measures will only drive 


the articles underground. The controls will only serve to soar the prices 
further up. 
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There has always been food shortage in the country. The much 
applauded “Green Revolution” has no doubt benefitted a few individuals, 
but the poorer sections still live in hunger industry big and small, is 
also hit by the freguent power cuts and scarcity of other energy sources. 
Strikes and other labour troubles are the orders of the day. They 
plagüe the private sector and public sector alike. Industrial workers, 
Govt. Employees Low paid as well as well paid, are caught by the contagion 
Of strikes. Students, as volatile as wel take to the streets and battle 
with the police on the slightest provocation. 
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The Gujrat food riots are a warning that proverbial patience of 
the Indian masses may have reached the breaking point or is very 
near to that. It is only theleadership or one particular party that is 
On trial. The entire system seems to be under great stresses and strain. 
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‘ Finally we express our warmest thanks to those who have been 


pleased to furnish this journal with their valuable articles and messages 
of good wishes. 


x 
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ws "We thank also to the other members of the ‘executives of this 
Union. the Principal, the Vice-Principal and’ the learned professors of 
this college who were pleased to render valuable assistance in making 
this journal 'out with its suitable features. Our sincere thanks “also” go 
to the Auditor-in-Chief who had to share much more time “and energy 
to edit the journal, 


: In- conclusion we request our student friends .of this college of 
be 1 more, competent to furnish the journal with., far better articles - to 
the;deserving standard befitting its dignity. 


? 
r ae ` 
i 1 4 r r 
D t -J r e c $ A 


“It is a very easy thing to devise good laws, the difficulty is to make thcm 

effective. The gréat mistake is that of looking upon men as virtuous, or 

thinking that they can be made so by ` laws, and consequently the Pa 
art of a politician is to reader vices serviceable to the cause of virtue." — 
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Tribal Laws and Procedure in Andaman & Nicobar 


The population of the Andaman and 
Nicobar Islands, according to the Census of 
1971, is 15133 of which about 18,102 
persons belong to scheduled tribes. These 
tribes are aboriginals. 
Nicobarese, (ii) “Onges (iii) Andamanese 
(iv) Shonpens, (v) Jarawars and (vi) Sen- 
tinalese, The members of the Jarawars and 
Sentinalese are not known as they are still 
hostile to civilised people. In 1971, the 
pupulation figures fer the Nicobarese, the 
Onges, the Andamanese and the Shompens 
were 17,974112,24 and 92 respectively. 
The Nocobarese reside in the Nicobar 
group of Islands, the Onges reside in the 
litte Andaman Island. The Andamanese 
have been settled in strait Island and the 
Shompens stay in and around Great Nicobar. 
The tribals of Andaman are descendants of 
a Negrito race. The Nicobarese and the 
Shompens belong to the Nongoloid group. 


A Circuit Bench of the High Court of 
Calcutta which has jurisdiction over the 
Andaman and Nicobar Islands, held its sittings 
at Port Blair In the second half of February, 
1973. The Bench consisted of myself and 


They are called (i) 


By 
Sankar Prasad-Mitra, Chief Justice of 
West Bengal, 
Andaman and Nicobar. 


my learned Brother A.K. De, J, During our 
visit In Little Andaman, Car Nicobar, Katchal 
and Campbell Bay (all in the Southern group 
of Islands) we came in contact with . the 
Onges, the Nicobarese and the Shompens. 
We had long discussion with the two Chief 
Captains and a Vice-Chief Captain of the 
Nicobarese and the social workers engaged 


“by the Administration to keep in touch with 


and look after the Onges and Shompens. 
Apart from our general interest in their mann- 
ers, custom and ways of living. we were 
anxious to find out whether thesetribal groups 
follow any customary laws and whether there 
was any machinery or procedure for enforca- 
ment of these customary Laws. The time at 
our disposal was limited. The statements 
made to us by the persons interviewed also 
suffered from  inconsistencies, but if was 
possible to discern the broad outlines of 
Tribal Laws and Procedure which could be 
included in this article. 


The Onges are nomads who have no 
sense of private property. The only property 
they possess is, perhaps, a dog which is 
inherited, we were told, not by a male issue 
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but by a female issue If both.of them existed. 
The Onges follow some customs for marriage. 
The boy and the girl make their own selec- 
tions. The average marriageable age for a girl 
is 13 years and that for a boy is 15 
years. Before the ceremony takes place 
they are both supposed to have their hair. 
Then they take a bath and join a community 


dance. The marriage usually takes place” 


on a moonlit night and the bride and the 
bridegroom sit together before a community 
fire for the purpose of the ceremony. A hut 
is constructed for the couple. The boy 
takes the girl round the hut thrice and.then 
drags her into the hut. It was stated to us 
that according to some anthropologists the 
couple go round the hut only once and not 
thrice. These ceremonies are followed by a 
community. feast, the principal item of food 
being cooked pork. When a éhild is born 
he or she does not belong to the parents but 
to-the entire community. The widows are 
never re-married ; but childless persons may 
adopt children for rearing them up. The 
* Onges are only in the food gathering stage 
and their principal occupation is hunting. 
` “Naturally, according to the ‘social worer, 
there were no other customary laws of this 
small population which could be traced.when, 
however, a child Is born a ceremony Is 
usually held on the 22nd day. The priest is 
` called who perform certain rituals and hands 
over the child to the father. This is followed 
by a feast and dance. 


- 


..The Shompens are also very few In 
number. They speak in their own language 
somewhat akin to that of the Nicobarese. 
They have no personal laws and no prope- 
tries. It isa nomadic tribe which lives on 
roots, fish, snails, bananas -and other fruits. 
The enly law that they observe is that they 


putes, if any, or - punish crimes 
“community. They usually liva in small 


do not marry any of their relations however 
distant that relation may be. The result has 
been that they are getting gradually extinct. 
According to the Census figure of 1971 
their number is 92; but it is roughly estimated 


“that the total is about 200. Nothing is as 


yet known as to how thev settle their dis- : 
in: their 


villages consisting of two or three small 
families ; but they maintain contacts with 
other villages nearby. In our presence a 
plate with a quite few items of cooked food 
was given to two Shompen boys.aged about 
19 or 20. One of the boys took the plate 
and divided. up the various items of food 
into two halves, one meant for each of them. 
When one of them finished his own half 
there was just one ‘item left with the other. 
Immediately he divided it up. so that~his_ 
companion can partake of the last itêm of 
the.plate. ' This was a wonderful sight revea- 
ling the sense of fellow feeling amongst the 
Shompens who appeared to be simple folk 
unaffected by the worries and anxieties! 
jealousies .and rivalries. of the civilised: 
communities. i e 


Let us now discuss about the Nicobarese, 
a fairly advanced tribal community. In. Car 
Nicobar ownership of land by usage and cua: 


: ost 
tom is vested in the village chief as-his perso- 
nal property. The village headman keeps .the 
major part of the land for his own family.to 
acquire greater prestige. A person's , wealth, 
is judged in the community by.the sign of. his, 
plantation and the number of pigs that he - 
owns. The village headman grants the right 
of possession and enjoyment of*the rest of the 
land to various families in the village. - The: 
produce of. the land granted to a family be-- 
longs not to any Individual in the family: but 
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to all the members of the family. The head- 


„man, is the owner, of the soil. This system of 
“the Nicobarese strengthens, the, unity: of the 
family as well as the village and the commu- 
nity.. - “The village” headman. “has powers to 


sell or, exchange lands. There is also a custom . 


“that if inhabitants of other islands wish to cut 
„and take. away trees they pay royalties to the 
village headman... The properties that . go by 
inheritance are coconut, trees. canoes and 
. huts. According, to the community laws of 
«the, Nicobarese, these properties are inherited 
“by all the surviving members of the family. No 
„individual -has any exclüsive claim. . Males 
„and females have equal rights to properties. 
. After marriage a son may. bring his wife to live 
in his father's family. . He may also chance to 


live with his father-in- -law' S family. If^he goes . 


away to, his father- -in- law" s family, he renoun- 
_ ces his claims to. the properties. of his father's 
family. The same 'cüstom. applies toa daugh- 


. ter as well., Each; individual . has. an unspeci- 


A, fied but effective: right to the produce of. land 
granted to his Family, i ee A. 
"The ' produce E the plantation ‘supports 
“every member of the” family . to which. it 
.-belonged. If ihe family becomes extinct, the 


‘possession of the. land goes back to the Chief 


who is the owner of the land. The Chief may 
then ‘either keep, it for. NS or allot it to 
“other families, s TD 

“In islands where the Nicobarese aro 'smaller 
in number. the possession of Coconut plants, 
"the chief ` source of wealth, is vested in the 
. headman and his eldest son inherits the pro- 
` perty. A daughter. inherits only “when there is 
no son.. . The ,Nicobarese Headman . do nót 
“alienate lands” to ‘traders ‘lest such alienation 
, should Jead to disintegration. of the village 
“community. UR 


bs a x: | 


- All marriages amongst the Nicobarese are 
the courtship marriages. They are not arran: 


. ged’ by the parents except that their formal 
. consent is obtained. As most of the Nico- 


barese are Christians these marriages mostly 
take place according to Christian rites. In 
some of the communities before a marriago 
takes place, the members ‘of the respective 
families try to be ‘assured that the couple 
would live together for the rest of their lives 


, and divorce is neither permitted nor encoura- 


ged at all. In other communities divorce is 
, generally prohibited but in cases of adultry, 
` maltreatment or crimes committed by either 
., party, divorce is allowed and the respective 
“couple, go back to their respective families. 
They are aiso allowed to re-marry. Boys and 
` girls are supposed to attain their marriageable 
age when they are 14 or 15. 


Adoption is fairly popular. There may bə 
adoptions both of boys and of girls. These 


. adoptions: take place in regular ceremonies. 
Pigs are killed and a feast is held followed by 


dancing provided that the party can afford it. 
An 'adopted son of daughter becomes a 
member of the family of the adoptive father 


-and enjoys the property of that family. 


Generally speaking a person attains majo- 
rity at the age of 18. In some of the village 
“communities if a father dies, leaving only & 
. minor son, the three Captains of the village, 


namely tne first Headman, the second Head- 


man, and tne third Headman, may nominate a 
. person to look after him and his family until 
he attains majority. in some communities 
the. eidest male relations-look after the family 
,and When: no such relation comes forward the 
“Chief. Captain nominates a guardian. 


: The‘ Nicobarese,-as we have seen, have 
practically no personal properties but there 
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'may .be instances when pigs and different 
types of moveables may be possessed as per- 
sonal properties. These personal properties 
are sometimes disposed of in some of the 
communities by oral Wills. In the absence of 
such Wills it was stated to us, these personal 
properties are inherited in the something or 
.other properties by all the members of the 
family. 


The Nicobarese system of common enjoy- 
: ment of usufruct of land by all members of 
"the family also contributes to a sense of 
'córdiality amongst the inhabitants of a village 
"às well. ` For instance. we were told that on 
occasions of festivals, marriages or deaths, 
“the entire village community takes part and 
each family makes contributions according to 
ability. If a person dies, all the families in the 
Village are expected to contribute cloth for 
.covering the dead body and to take part in the 
funeral rites. The village community subsists 
, on.mutual help and. co-operation. 


Lot us now discuss what may bs called 
the procedural laws of the Nicobarese. The 
Headman of the village, the second and third 
headmen as well as other heads of families 
constitute a village council. The Headman 
and the second and third headman of the 
“village: of an island together constitute the 
“Island Council. One of the most important 
“functions of the village and Island Councils 
"is adjudication of disputes and dispensation of 
justice. Matters like theft, adultry, illicit sexual 

"offences, use of abusive language, assult and 
‘Battery, boundary : disputes, etc. are all 
‘decided by these councils. The Village Council 


deal with minor matters only but the main 


.disputes and the more serious cases of crimes 
„ara, passed on to the Island Council. In 
“olden times these village and Island Councils 


' ment inflicted on him. 


used to give decisions in case of “devil- 
murder” but the British put a stop to this 
practice. And these are no longer relevant 
for our consideration. One of the normal 
punishments which the Council inflicts is a 
fine in the shape of pigs and the maximum 
would be three. The accused gives the pigs 
to the complainant. In case the accused 
is not ina position to do so previously some 
coconut .trees were taken from him. But 
later on it was realised that by the taking 
away of coconut trees, not only the accused 
but his whole family suffered. “At present if 
a fine of pigs cannot be realised the Council 
sometimes excuses the accused and some 
times calls upon him to give some labour 
to or do some work for the complainant. 


The council also imposes another punish- 
ment, namely, that of caning. This punish- 
ment is imposed when the offenders are young 
boys. Caning is done either by the father 
or head of the family. A sufficient sense of 
social responsibility has grown amongst the 
Nicobarese. They execute the punishmant of 
caning without any consideration, it was said, 
for the relationship with the offenders or any 
feeling for him. Previously caning was public 
resorted to for setting an example for others. 


The sentence which the Council imposed 
in criminal cases, it was stated to us were 
always carried out and there were ‘rare occa- 
sions of disobedience. Refusals to abide by 


the decisions of the Council, are punished 


by ex.communication which causes great 
economic hardship to the offender in the 
context of Nicobarese Society. That is why, 
no offender dares disobey the orders of the 
Council and accepts and suffers the punish- 
- It did not appear that 
there was any conflict between the work of 
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the Council and the work of the ordinary 
criminal courts, These Councils at present 
concern themselves with minor crimes. The 
graver and heinous crimes are invariably 
brought before the criminal courts. Moreover 
the Nicobarese have accepted the practice 
that if the police took cognisance of any 
crime or complaint, the Council would no 
longer interfere with the matter. A convec- 
tion has also grown that whenever any serious 
crime is committed, the matter is reported, 
to the police for action under the law. There 
is also the convention that if any non-Nico- 
barese is involved in a criminal matter, the 
Councils never, take it up and it is reported 
to the administrative authorities for necessary 
action. Sometimes, however the village head- 
man in these cases tries to effect a com- 
promise, which is ultimately submitted to 
the ADC for approval. 


In Car Nicobar, civil disputes relating to 
property, according to the Harry Lawrence, 
Vice-Chief Captain of the Nicobarese, are 
settled by the village Council on the basis 
of evidence generally aduced be elderly 
people. If the person against whom as decision 
is given does not abide by that decision, if 
the dispute is reffered eitner to the Vice- 
Chief Captain or the Chief Captain the 
decision of the Vice-Chref Captain or the 
Chief Captain is final and binding on the 
parties. The village Council also settles 
disputes between a husband and his wife. 
If the village Council fails to do so, the 
matter is referred either to the Vice-Chief 
Captain or to the Cnief Captain for a final 
decision. 


The village Council meets where there 
is a specific job before it The meeting of 
the Council is called by ringing a bell made 


-the 


out of junk. The Council usually meets at 
residence of the seniormost headman. 
It also meetsin the community house and 
sometimes at the house of the complaint. 
The Island Council meets in pucca. hali cons- 
tructed at the village known as big Lapati. 


There are no written records of the proceed- 
ings of any village Council or Island Council. 
During our interview in Car Nicobar with 
Bishop Richards on who is the Chief Captain 
of Nicobarese and also the spiritual head 
of the Christians, we explored the possibilities 
preserving written records of cases that came 
up before the village council or Island Council 
and the decisions given in these cases. The 


. Bishop's reaction appeared to be favourable. 


He said that owing to the large percentage 
of illiteracy amongst the Nicobarese, no such 
records could be maintained in the past. But 
now with the spread of education it may 
not be difficult to maintain the records. 


It is indusputable that the customary and 
indigenous justice especially of the Nico- 
barese should be linked up with the modern - 
judicial administration in order that there 
being two contradictory and parallel system 
of courts and judicial administratlon, they 
may be fused into each other. In other words 
the modern judicial administration has to be 
fitted into the customary administration of 
these tribales, but itis necessary to have a 
research project not merely to ascertain their 
customary laws but also to find out exactly 
what the procedures were. The statements 
made before us by the Chief-Captains or the 
Vice-Chief Captain in the different islands 
suffered from contradictions and  inconsis- 
tencies and one has to probe deep into 
the matter over an appreciable length of time 
to suggest a uniform code of indigenous law 
and procedure which should apply to the 
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tribal people in these islands. Moreover, 
apart from the few islands we have visited 
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our judicial system. : We made proposals .for 
a research project to the Andaman Adminis- 


.there are: tribes residing in other islands as tration and received a favourable respones, A 


“well and their laws, custom and procedure, 
:» would also have to be studied with a view 
to devetailing them, as far as possible, into 


proposal has been sent to the Government 
of India. Lel us hope.that concrete steps 
would be taken in the near future. M 
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Supreme Court and Uncertainty in Revenue Law 


- Inthe course of his address in Parliament 
presenting the Government's case in support 
of the supersession of three Supreme Court 
Judges in connection with the appointment 
of the Chief Justice of India in success on to 
Mr. S. M. Sikri, the outgoing Chief Justice. 
Mr. H. R. Gokhale, Minister for law and 
‘Justice, raised an important question regard- 
ing the serious difficulty which the Govern- 
ment has to face becatise of frequent changes 
in the judicial pronouncements of the highest 
Court of the country. This question Was put 
in- these very telling words :— 


.The Court may deside against us, but 
we are entitled :to know what is the mind of 
the Court. Hasit a mind when it changes 
its pronouncements from -time to time? 
When public policy and public legislation has 
to depend on the law laid down by the 
‘Supreme Court, if the Supreme Court goes 
on changing from time to time, how are these 
people,:who are concerned with the imple- 
mentation of public policy, to function ?2 

"Though these observations were made in 
tha’ ‘context: of the Golaknath- case? and the 
‘Bank Nationalisation case,? the question raised 
therein is in substance relevant also to the 
field of litigation inr general where the partles 


By 
n . B. L. PAL 
. Senior Advocate, Calcutta High Court 


, to a litigation have to plan their course of 


action in accordance with the law laid down 
by the Supreme Court and prevailing at the 
material point of time. While the pronounce- 
ments of the Supreme Court on questions of 
fundamental rights as in the aforesaid two 
cases provoke a searching examination in 
view of their far-reaching repercussions of a 


national character, the impact of the other 


pronouncements of the Supreme Court does 
not attract such notice since it is confined te 
a restricted field.. Still it would be of nite- 


-rest to consider the effect of a very recent 


judgment ofthe Supreme Court in the fild 
of revenue law which fell from one of the 
three superseded Supreme Court Judges, 
namely, Mr. Justice A. N. Grovar (sitting 
with Mr. Justice M. H. Beg), in 1. C. |. (India) 
Pvt, Ltd. v. Commissioner of Income Tax, West 


" Bengal.* 


A proper appreciation of this case calls for 
a broad acquaintance with the procedure 
through which cases involving Income Tax 
law are ultimately brought to the Supreme 
Court. Under the scheme of the Income Tax 
Act tho Appellate Tribunal is the last court of 
fact. An appellate order of the Tribunal may 
be entirely based on findings of fact or it may 
involve !mportant questions of law. No 
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appeal is provided for from an order of the 
Tribunal, but a reference may be made to the 
High Court at the instance of the aggrieved 
party on any question of law arising out of the 
order of the Tribunal. The aggrieved party 
has, in the first instance, to make an appli- 
cation to the Tribunal for a reference to the 
High Court, It such a reference is mad by 


the Tribunal, it comes 'up.for final 'heading in 


the High Court, when the High Court gives 
its answers to the questions referred to it. If, 
however, the Tribunal refuses to make a refe- 
rence to the High Court, then the aggrieved 
party may apply to the High Court for a direc- 
tion to the Tribunal to make a reference to the 
High Court on the appropriate questions of 
law. |f the High Court grants such an appli- 
cation, then.the Tribunal makes a reference 
tothe High Court as directed and thereafter 
the reference comes up for final hearing in 
the High Court for its defermination as in the 
first type of reference. ‘An appeal may -bê 
preferred to the Supreme Court from the judg- 
ment of the High Court delivered on a refe- 
rence after final. hearing if the High Court cer- 
tifies that it is a fit case for. 
Supreme Court. In case of refusal by the 
High Court to grant a certificate, the aggrie- 
ved party may apply to the Supreme Court for 
Special Leave under Article 136 of the 
pee. 


. It may also happen that the High Court 
refuses to direct the Tribunal to make refe- 
rence to it. In. such a case the aggrieved party 
may apply to the Supreme Court for Special 
Léave to appeal under Article 136 of the Cons- 
titution. Such leave is granted at the discre- 
tion of the Supreme Court which is now 
exercised according to certain well-settled 
principles. | 


unique in this respect. 


appeal to the 


If reported decisions reflect the correct 
position, such Special Leave does not appear 
to have been granted in any case, except the 
case mentioned above, for appeal against any 
judgment of the High Court directing the Tribu- 
nal to make a reference to it. 


The case under discussion was, therefore, 
While there was no 
rigid bar to the invocation of Article 136 of 
the Constitution: in such a case, the unique- 
ness of the case prompts an enquiry as to 
whether the decision was in accordance with 
the established principle laid down by' the 
Supreme Court. regulating every stage of the 
proceedings noted above relating to a refe- 
rence to the High Court and an ultimate appeal 
to the Supreme Court. 


Nearly two decades ago the Supreme 
Court laid down in Dhakewari Cotton Mills Ltd. 
vs. Commissioner of Income Tax, West Bengal" 
that is the discretionary jurisdiction vested i In 
the Supreme Court under Article 136 of the 
Constitution was an exceptional and over- 
riding power it must be exercised sparingly 
and with caution and only in special and 
extraordinary situations. That case was con- 
sidered by the Supreme- Court to be a fit case 
for the exercise of that power ‘since the Tribu: 
nal had violated certain fundamental rules.of 
justice in reaching its conclusions and the 
assessee had not gota fair hearing. In the 
case of Sadar Baldev Sing vs. Commissioner of 
Income Tax®, for.reasons beyond: the control 
of the assessee,. the application for reference 
filed by the assessee ‘was barred by time and 
the Tribunal dismissed the application.on the 
ground of limitation and the. High Court had 
no power to extend the time. The Supreme 
Court, considered. the circumstahces to be 
special and accordingly granted special leave 
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under Article 136 and condoned the delay. It 
is not necessary to multiply the case-law on 
the point. It-would be enough to refer to the 
exhaustive review of the relevant case-law by 
Mr. Justice S. K. Das in the case of Chandi 
Prasad Chokhani vs. State of Bihar". 


‘The question now arises whether there 
was any justification for the exercise of the 
extraordinary power under Article 136 in the 
case I. C. I. (India) Pvt. Ltd. vs. Commissioner 
of Income Tax, which is the case under dis- 
'cussion. It is quite clear from the judgment 
of the Supreme Court itself in this case that 
the proceedings had followed the normal 
course laid down in the statute and the 
parties to the proceedings had got a full 
hearing at every stage. No question ever 
arose of any breach of fundamental princi- 
ples of justice. In the whole judgment there 
is no hint, far less any discussion, about the 
special circumstances of the case which called 
for the interference of the Supreme Court 
under Article 136 of the Constitution with the 
. Order of the High Court directing the Tribunal 
to make a reference. 


A careful examination of the judgment 
brings out that the only ground on which the 
Supreme Court interfered was that the High 
.Court had directed a reference to be made 
to it by the Tribunal on pure questions of 
fact This was at the worst an error of law 
_,ron the part of the High Court which „affected 
.the .competency of the reference. 
error was not a special circumstance which 
„warranted the application of Article 136 since 
-the . assessee was not without a remedy i in 
“the normal. .cgurse, of proceedings. Itis now 
; » well- -settled that even at the hearing of a 
. reference pursuant, to | an order , of the High 
3Court.directing the Tribunal to make a refer- 
ence, the High Court i is not bound to answer 


But this 


the question without considering whether it 
arises out of the order of the Tribunal, 
whether it is a question of law or 
whether it is academic, unnecessary or 
irrelevant. Therefore, it was open to the 
assessee in the instant case to challenge at 
the hearing of the reference the correctness 
of the order of the High Court directing the 
Tribunal to make a reference on the lines 
indicated above The Supreme Court pointed 
out that though the amount involved in the 
case was very large, that would not justify 
a reference to the High Court. But it may as 
well be said that there is no legal magic 
which would convert this large amount into 
a special or extraordinary circumstance justify- 
ing the exercise of the extraordinary juris- 
diction of the Supreme Court under Aritcle 
' 136. 


It may be pertinent to note here that no 
objection appears to have been raised on 
-behalf of the respondent Commissioner to 
the grant of special leave in this case. It is, 
however, beyond doubt that even at the 
stage when the appeal under special leave 
was finally disposed of, it was open to the 
Supreme Court to question the propriety of 
the leave already granted’. 


Assuming, however, that the exercise of 
the power under Article 136 was justified, 
the question arises whether in setting aside 
the order of the High Court the Supreme 
Court followed the principles laid down by 
it earlier. The gravamen of the charge 
against the Calcutta High Court was that it 
had directed a reference on pure questions 
of fact. But a strong criticism was also made 
about the High Court not having given any 
reasons for the order it made. Mr. Justice 
Grover observed ; "It is unfortunate that in 
a case of this nature and magnitude, tho 
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| NOT TO R^ 07 12/29 
N 
; ef 
High Cou dia. Trot choose to record a¢speak- 
ing order toXenabla ' us to appréciate the 


reasons which prevailed with it for directing 
the four questions to be referred." 10 


it is doubtful whether before making this 
adverse remark thé learned Judge stooped to 
consider why an order unsupported by any 
reason was passed by a Bench presided over 
by the learned Chief Justice of the High Court 
in a matter where the only point was whether 
there was any arguable question of law which 


the Tribunal should be directed to refer. 


Chief Justice P. B. Mukharji, who had already 
acquired judicial experience asa High Court 
Judge in every branch of the law for nearly 
twenty two years when the impugned order 
was passed, could in all fairness have been 
credited with at least elementary knowledge 
of the state of the law and practice relating 


to income-tax references which prevailed at 
the time. 
‘tory of income-tax cases in India till then, at 
"least those decided by the Calcutta 
“Court, had any appeal been preferred to the 
"Supreme Court by special leave from an order 


In the first place, never in the his- 


High 


of the High Court directing the Tribunal to 
make a reference to it. The learned Chief 
Justice could therefore hardly be blamed if he 
did not anticipate that his order would be 
subjected to judicial review by the Supreme 
Court for the facility of which he shouldrecord 
his reasons in support of the order. Secondly, 
it was well settled that any observations made 


.or findings arrived at by the Bench of the 


High Court which passed the order directing 


the Tribunal to make a reference were not | 


binding on the Bench which finally heard the 


. reference since the latter Court was concerned 


^ 


only. with the statement of the case submitted | 
.by.the Tribunal. 


It has therefore been the 
consistent practice ii the Calcutta High Court 
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not to indulge in a futile exercise of intellect 
by giving reasons in such an order. |t may be 
of interest to note that this practice had not 
attracted any criticism in any other case. The 
Supreme Court has only recently lald down 
that when the High Court issues a rule on an 
application for directing the Tribunal 'to state 
a case ‘and thereafter hears arguments from 
both sides, the High Court ought to give rea- 
sons for rejecting the application. | 


It remains for consideration whether. in 
disposing of the case on the merits the - 
Supreme Court adhered to. the principles 
already laid down by it. For-a proper appre- 
ciation of this aspect of the case reference 
should be made to atleast two of the four 
questions of law on which the High Court 
had directed the Tribunal to make a reference. 
These two questions were: . : 


(2 Whether, in arriving at the said 
finding, the Tribunal misdirected itself 
in law in basing the said finding on 
evidence covering some matters only 
and ignoring evidence on other essential 
matters ? , ; 


(3) Whether, on the facts and in the 
circusmstances of the case, and parti- 
cularly in view of the finding that there 
was no enforceable agreement making 
it obligatory upon the  assessee to 
transfer the shares to Imperial Chemical 
Industries Ltd., London, at par or 'issue 
price the conclusion cf the Tribunal 
that the transfer of the shares by the 
assesseo to the latter company at par 
was not effected with the object of 
avoidance or reduction of the liability 
of the assessee to capital gains tax 
was unreasonable or perverse ?".- 
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, These questions were apparently. framed . 

"in the light of. judicial pronouncements’ of, 
long. standing as to the correct method of 
, attacking a finding of fact. arrived at by the 
|, Tribunal in its appellate. order. , No defect 
„appears to have been found. in the frame of. 


3 the questions. - 


The reasons ` which. led the Tribunal to 
‘refuse to refer the above two questions as 
“Stated i In its order declining to make a refer- 
"ence to the High Court were summarised in 
|, the judgment er the Supreme Court thus :— 


Ur. QU quud 


“Regarding question No.2 ( which 
was No. 4. before the ‘Tribunal ); the 
‘departmental representative was -asked 
to particularise: the documents or évi- 
dence omitted {rom consideration. ^ He 
referred to certain documents and evi- 
' dence which according to: him had not 
The 


4 


ee iy 


Im 


ks 'been considered by the Tribunal. 


Tribunal made ‘it clear'that all the rele- ` 


_vant materials which had been referred 

_ to had been considered: by it. ‘These 

` materials were distributed over four bulky - 

_ ' volumes of typed records. and, theretore, 
id “each document could 'not have been. 
| méntioned in ‘the order. Nothing rele- 
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| It was a factualinference to: be drawn 
_ from other facts.” 1? 


It is clear from the above extract that i in its 
order of refusal to make a reference the Tri- 
bunal supplied an explanatory commentary or 
gloss on its appellate order. But such action 
of the Tribunal was not in accordance with 


law. The appellate order of the Tribunal is to 


speak for itself as a self-contained document 
and it is open to the Tribunal, at any 








peda atm eT 


> 


RRY lacuna or gap in 
aments as to what 
in arriving at its 
had considered 


The Correct approach to an application for 
reference was laid down by the Supreme 


Court long ago. | D 72: ae 


In Commissioner of Income-tax vs. Shri Govind 
Commercial Co. (P) Ltd.18 which was an 
appeal by special leave against an order of the 
Rajasthan High Court refusing to direct the 
Tribunal to make a reference to the High 
Court, the Supfeme Court held that where 
fairly arguable ‘questions of law arose, the 
' High Court should direct the Tribunal to sub- 


VP vant was actually. overlooked. At any mit a statement of the case for a reference. 


rate, the documents on which particular ' 
teliance Was. placed on behalf of the 
- department were ` considered and the 
; Tribunal’ observed that the ' grievance of 
omission of materials fiom consideration 
related to irrelevant matters. As regards 
the other two guestions, the Tribunal 
: "observed that the charge of perversity 
Was only à desperate attempt at .extrac-. 
0 ting a guestion 6f law where none exis- ` 
ted, and that th9 object or intention of an 
48605523 was Pa a question of fact.” 


b 
4 


eld. 


' kash' Om Prakash Company Ltd.13, 


The Supreme Court pointed out that at that 
Stage it was not necessary for it to express 
any opinion on the soundness of ithe view of 
“the Tribunal and held that since fairly arguable 
guestions of law arose in the case, the High 
Court should have directed the Tribunal to 
state a case and refer it to the High Court, 


In Commissioner of Income-tax vs. jal Pra. 


which 
was 'also an appeal by special TT against 


the ‘refusal of another High Court, namely, 


AMAN application i Is made, 


kan kad 


(Ü 


PX 


1 
'the High Court of Punjab, to direct the 


Tribunal to make a reference to the High 
Court, the Supreme Court held that when van 


. application was made to the High Court for 


.. 8 reference was sought was framed 


“ ATribunal to make a reference, all that 


amount will accrue.” 


an order directing the Tribunal to state a cage 


. for a reference to the High Court of a ques- 


tion of law arising out of its order, the High 
Court could not deal with it by answering 
the question. There the question on which 
thus: 
"Whether on the facts and in the circums- 
tances of the case the sum of Rs. 94,253/- 
or any part of it accrued or arose or could be 
deemed to accrue or arise, or was received 
or could be deemed to be received by the 
assessee as income, profits and gains during 
the previous year ?" While dealing with the 
application for a direction to the Tribunal to 


refer the above question, one of the learned . 


Judges of the Punjab High Court observed: 
"No amount can be said to accrue unless it 
ds actually due. 
tantamount lo an amount being due . 
Ecce If the appeal goes EU 
“the assessée, then nothing would be due. 
It is only if it goes in his favour that the 
This approach was 
criticized by the Supreme Court 
words: “It seems to us obvious that what 
the learned Judge was doing was really to 
answer the question which he had been 


asked to direct the Tribunal to refer to the 


High Court. That of course was not the way 
to deal with the matter then before the 
Court.” 5 


The principles.which clearly emerge from 


, the above two decisions of the Supreme’ 
“Court are: 


(1) that at thestage of dealing 
with an application for a direction to the 
the 
High Court is concerned with is to see 


Claim to an amount is not. 


in these. 
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whether any fairly arguable question of law 
arises out of the Tribunal's order and (2) 
that at that stage it is not open to the High 
Court to answer the very question of law 
which it has been asked to direct the Tribunal 
to refer and to shut out the reference on the 
basis of a negative answer to the proposed 
question. It is quite obvious that if the above 
principles are applicable to the High Court 
which sits in judgment over the order of the 
Tribunal refusing to make a reference, they 
apply with greater force to the Tribunal when 
it deals with an application, made to it for 
a reference to the High Court of any question © 
of law arising out of its appellate order. In 
other words, while dealing with such an 
application, the Tribunal's function is only 
confined to seeing whether any arguable 
question of law arises out of its order and it 
cannot withhold a teference by observing 
that its findings were supported by evidence 
or that its decision was correct in law. 


In directing the Tribunal to make a refe- 
rence to the High Court in the case of 
CI. (India) Pvt. Ltd. vs Commissioner of 
Income Tax, the Calcutta High Court obviously 
followed the principles noted above. The 
application of those principles by the Court 
might have been based on an erroneous view 
that the questions of law proposed for a 
reference were fairly arguable questions. 
But the proper stage for deciding their real 
character was to come only later at the final 
hearing of the reference. 


Still it would be profitable to embark upon 
a brief enquiry as to the nature of the two 
questions sought to be raised as quoted 
already. In Commissioner of Income-tax, 
Panjab vs. Indian Woollen Textiles Mills*¢ 
the Supreme Court enunciated the principle 


4 


a 
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that if the Tribunal does not consider the 
evidence covering all the essential "matters. 
and bases its finding upon some evidence 


only, ignoring other essential matters, 
that would amount to a misdirection in law 
' and the finding would give rise to a ques- 
tion liable to be referred to the 


though the Tribunal might consider one 
matter to be a relevant circumstance, Its 
effect had to be considered in the light of 
the other circumstances of the case. Where, 
as in the IC.. (India) case, admittedly the 
mass of evidence was contained in four bulky 


' volumes of typed records, the normal reaction 


in a judicial mind would be that the conclu- 
sion whether the Tribunal had based its 


decision on some evidence, ignoring evidence 
on other essential 
' only after an elaborate assessment of the 


matters, could be drawn 


we ght of one'materia! against that of another, 
taking each of the materials in turn, which 
was' neither feasible nor necessary at the 
preliminary stage of the reference and should 
be reserved for its final stage when all the 


aspects’ of the question would receive due ' 
' attention: 


It was not within the province 
of the Tribunal, while considering an appli- 
cation for a reference, to make any observa- 


tion as to whether it had considered all the 


relevant materials in its appellate order and 


whether the' material ignored by it was irrele- 


vant.” In giving a certificate to that effect in 


‘its sübsequent order declining to make a refer: 
'efice the” Tribunal arrogated to itself a rcle 
` which even the High Court could not assume 
` at the preliminary stage of the reference. 
-' the Supreme Court found’ no difficulty in^ 


Yet 


" accepting this certificate. : 


As for perversity of a finding, the Supreme 
Court held in Bai Velbhal vs. Commissioner o 


High 
“Court. The Supreme Court pointed out that 


Income Tax!" thatit was a question of law 
whether : a conclusion arrived at by the Tribu- 
nal was perverse In the sense that no reasona- 
ble man could come to it on the materials en 
record. The Supreme Court made it clear 
that “as to how the question of law should 
be answered will be a matter for the High 
Court to decide when on the statement of the 
case filed by the Tribunal the reference is 
dealt with it by it." In view of this clear 
pronouncement of the Supreme Court that the 
question of perversity is itself quite a proper 
question of law for reference to the High 
Court, the Tribunal manifestly exceeded its 
jurisdiction in observing that the third ques- 
tion suggested by the Commissioner in the 
case of I. C. |. ( India ) Pvt. Ltd. vs. Commissio- 
ner was only “a desperate attempt. at extrac- 


ting a question of law" and the Calcutta High 


Court had the support of the above decision 
in attaching no importance to the observation 
while testing the referability of the question. 


Though, judged by approved stendards, 
there were fairly arguable questions of law in 
the above case, the Supreme Court upheld 
the order of the Tribunal by which it had 
declined to make a reference to the High 
Court. The “Supreme Court observed that 
“the findings of the Tribunal were amply 
supported by evidence and were eminently 
reasonable." The trend of the whole judg- 
ment suggests that this obse-vation was based 
more on what the Tribunal said by way of 
explanation in its subsequent’ order declining 
to make a reference than on what it had said 
in support of its findings in its appellate order 


out of which a reference was sought. 


It is 8 pertinent enquiry whether the 
Supreme Court's observation in support of 
the Tribunal's refusal to make a reference 
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was quite apposite in ‘the context of the, 
“proceedings. The appeal before the Supreme 
Court was only a continuation of the proceed- 
_ Ings before the High Court for a direction 
to the Tribunal to make a reference to the 
High Court. If it was not open to the High. 
Court. in such proceedings to reject an appli- 
. ation for reference by answering the ques- 
. tion itself, as was laid down by the Supreme 

‘Court long ago, it follows logically that it 
was equally not open to the Supreme Court 
"to do so. 
reference jurisdiction under the taxing statu- 
. tes, the Supreme . Court can only do what 
g the High Court can. 18 
| In the foregoing discussions a dispassion- 

ate attempt has been made to bring out that 
the judgment of the ‘Supreme Court in the 


case of LC. (India) Pvt. Ltd. vs. Commission- 


'er of Income Tax registers several instances 
of departure from established principles. In 
exercising his discretion in this” case Mr. 
Justice Grover, it seems, could not avoid 


the pitfall against which Benjamin Cardozo 


"had sounded a note of caution as early as 
1921 in these words :— 


"The judge is not a knight-errant 


ideal of beauty or of goodness. He is 
. to draw his inspiration from consecrated . 
" principles. He is not to yield to Spas-. 
— modic sentiment, to vague and. unre- 
. gulated benevolence. PM 


.. The judgment is fraught with grave poten- 
tiality for introducing disorder into a hitherto 
well-regulated field. In the first place, Article 


: 136. of the Constitution -has been invested 


T | 


Itis now well-settled that in the | 


roaming at will in pursuit of his own 


. with the flexibility. of the proverbial Chance- 
llor's foot, which is likely to encourage sps- 
culative litigation at the instance of parties 
with a heavy revenue stake, which normally 
goes with a heavier purse, in the hope of 
carrying their point with the aid of weighty 
representation. ~ Secondly, the. Damocles' 


sword of special leave and the prospect of 
unmerited strictures will drive the arrear-loaded 


High Court Judges to an intellectual exercise 
of dubious utility by spending quite a fair 
portion of the -limited judge-hours on a re- 
asoned judgment’ in support ‘of calling for a 
reference. Lastly, the testimonial of’ the 
Supreme Court will encourage the Tribunal 
to stiflo a reference through it its own gloss on 
the appellate order. | 


Thé views expressed in this , article, if 
recorded in a High Court judgment, would 
have been sharply criticized as “an unnece- 


- Ssary mental exercise"?? in view of the fact 


that the law as interpreted by the Supreme 
; Court is binding on all Courts and Tribunals 
in this country. Fortunately for legal develop- 
ment in India,. Article 141 of the Constitution 
,has not been interpreted as imposing a ban 
on legal research and a. frank expression of 
the resulis yielded by it. incidentally, it was 
a pleasant relief to find that in England, to 
which this, country owes not a little for the 
fundamental principles of. justice and the 
. pattern of judicial administration, the Press 
had not the slightest hesitation in criticizing 
the recent judgment of the. "House of Lords 
in the thalidomide children's , compensation 
case?! against the Distillers Company as a 
"perverse judgment '. ?? Even an eminent 
law like Lord Reid, well known for his judicial 
valour since Ridge VS. Baldwin, ` was not 
considered irreproachable. | 
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1. Traditionally the main responsibility . of. 
the business had been to earn a maximum: 
return on the, investment of.the investors, in 
the business. -To-day, however, the business 
community is faced with a demand “that: they 
modify, alter or if necessary abandon this aim 


of high profits and show. a serious concern ' 


for the community's welfare. This demand 
has many facets. The demand leads to the 
necessity of redefination of the role and res- 
ponsibility of private enterprise; its attitude 
and approach. To harmonise this new con- 
cept and role. of. business, and business res- 


ponsibility a new approach, in the old capital. 


and labour relationship is, tr.erefore,, necessary 
inside the industry and business. 


2. Industrial . legislation: in "India ined. 


from  pre-independence^ days.- From: the 
Apprentices Act, 1850 to the Workmen's 


Compensation Act,- 1923 and Trade Disputes ' 


Act; 1929 there have been series of many 
legislations. The Trade Disputes Act, 1929 
made provisions for investigations and: settle- 
ment of certain disputes. The Workmen Com- 
pensation Act, 1923 provided for compensa- 
tion for workmen for injury by accident arising 
out of or in course of employment and was 


engaged. 


UL Gi 3 - By 
1 


z: =- Justice Sabyasachi Mukherj 


Judge, Calcutta, High Court. 


not confined.to death ‘alone. These legisla- 


.tions show.the. awareness of the: legislature 


towards the general class.of workers irrespec- 
tive 'of particular works in which they are 
The advent of political indepen- 
dence and the framing of the Constitution of 
India, however, started a new chapter in this 
field. In this connection it is important to 
remember the Constitution of India. Articles 
19, 23 and 24.of the Fundamental:Rights and 
Articles 38, “39, 41 .and 43 of-the Directive 
Principles of the Constitution,have far reach- 


ing, ramifications .and implications for indus- 


. thal. relation. and industrial development. The 
recent Constitutional amendments and the 
decision of the Supreme Court will have 


important .consequences . in future capital 


. labour, relationship, in this country. The Indus- 


trial Disputes Act, the: Minimum Wages Act, 
ithe. .Employee’s- Provident-Fund and Payment 


“of Bonus, Act. are, some.of the most important 
:jegislations in..the . past 


independence era 
which have tremendously and radically trans- 
formed the industrial jurisprudence and out- 
look. The concept of sanctity of individual 
contracts and the old notion of master and 
servant relationship are gone. Industrial 
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Conspectus covers to-day. the question of 
(a) , wages, with the.concept of living wages, 
fair wages and minimum wages (b) strikes, 
lock outs, lay off, closure, (c) investigation, 
:prevention,., settlement conciliation and., ad- 
‘judication of, industrial disputes, (d) control 
. and. organisation of trade unions with the 
“special „significance, to. the law relating to 


conspiracy. The political colour of the 
most , of. trade unions and its effect 
-on, inter-union rivalries have far reaching : 


implications for .the. future of our indus- 
tries. and their role in. the national set up. 


: The devices. of. .Gheoras and Bundhs have 


, their repurcussions,. in Industrial relationship 
from this aspect and their impact on industrial 
. legislations both present and future requires 
Serious study to- -day, The burning problem 
of relationship between the employees and 
the companies and the industries which 


: employ them is a problem not confined to . 


. labour law only. In a country like ours, 
a under- -developed seeking both socialism and 
democracy, it is unreal for our company law, 


vit: is felt by many, to ignore the workers as ` 


such as part or as members of the company. 
Different ideas in, other countries have been 
advocated for larger 
“panies. "There is a theory of co- partnership 


employses acquire shares: in'their companies 
and this acquisitlon of shares may be given to 


Tt 


~ 


them as part of bonus and in lieu of- increased . 


“payment for salary wages: - 


This: theory has, 


7 "the"advantage of making the: workers parti- 


~ 'cipants in the economic units for the -good of 


= the: ‘general industry as.a whole.as well opera- . 
“ting -as a means of. checking inflátion. and .. 


-:. rising prices. This theory also advocates that 


“the ‘workers or. the: employees become not . 


sony participante in the Pen and in.,thg 
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ie. 


profits of the industry but sis by stages 


begiri to share power in respect of the con- 


and management of the companies. 


Another theory which does not advocate such. 


radical alteration feels that industrial demo- 
cracy must be towards moving by sharing of 
powers by means of improved machinery of 
collective bargaining. This would require, 


. according to the advocates of this theory, that 
the management disclose more information to 


the representative of the workers regarding the 
internal position and the future prospects of a 


< particular. company or an industry. 


Works | ‘councils is one of the ` method 
which has been experimented in several 


E countries ‘as a means of achieving better and 


y 


participation by the . 
, Workers in the management and in the com- , 


„do, have a director who 
. concerned .with labour matters. 


| some of the ideas that have been advocated 
| “which advocates that ‘the: ‘workers and the | 


“with labour and industrial legislation. 
. sure that in the present climate of our country 


fuller participation by the employees and 


workers in companies. and industries. West 
Germany has evolved a system of introducing 
‘Workers’ Director” on the controlling boards 
of the companies. It is however necessary 


_to remember that German companies have 


two boards namely the supervisory boards on 
which the worker's representatives participate 
and sit and the managing boards which in- 
clude no such representatives but normally 
is independently 
These are 


in respect of the company law in its relation 
| am 


industrial democracy will have to bring about 
a certain amount of fusion between the 
company, law and the labour laws. dt is, 
therefore, necessary, for one dealing with the 


labour - laws in relation to an industry or a 


company to have a proper awareness and 
alertness | about this aspect of the matter. 
Many of. our legislations recognise the right 


Lor pee by t union. in litigations and 


u 


- 
> wT 


- 


4 


. other 
f the proper development and growth of new 


., Necessary purpose. 


k 
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Rreceedings under those specified statutes. 


Company law however as such does not so 


recognise as yet such right. lt is a lacuna 


Which is being felt by workers increasingly 


in various matters regarding the companies 
which go up to the Courts for adjudication 
and decision. 


Another problem which crops up with 
the present labour relationship in industries 
and companies is the problem connected 
with application of new technology and 
. introduction of mechanisation in our indust- 
ries and business. The problem is connected 
“with the guestion of unemployment in a 
' country faced as we are with the huge man 
power and growing unemployment, on the 
hand the problem sometimes thwart 


methods of techniques and improved methods 


: of work which are also urgently necessary 


for under-developed country. A. proper 
solution by proper legislation on this aspect 


“of the relationship between the employers 
and employees is still awaited. 


. The statutory Institutions in a mixed 
` economy of Gur country to-day fulfil a very 
The operation and the 
"procedure of the statutory institution are 
fundamentally: different from ordinary capital 
labour relationship. Statutory institutions 
are primarily not meant to be profit seeking 
institutions, these are meant to sub-serve the 
social needs of the community's welfare and 
to help economic, development. Therefore 


the attitude of both the employees and the 
. Managers of the statutory institutions must 


“be permitted by a different outlook. But 


l these institutions also have to come within 


“the “ambit ‘of the general labour: laws -and 
these must ensure that their workings are 


| participation then 


r 


such which do benefit the community at 
large. 


One. must look upon the problems of 
labour relationship in its various and manifold 
aspects with the awareness of the country 
and the time in which one is living and 
working. Then only one will be able to 
appreciate intelligently the present and also 
to anticipate the future. It is 
important to remember that ali these relation- 
ships deal with men and unless we are 
permitted by a desire offellow feeling and 


service and welfare of humanity no amount 


of technical knowledge of any aspect of law 


“would make one a good manager or corpara- 


tor or an executive either in the  privaté 
sector or in the statutory corporations. We 
neglect planning for men to our peril. lt is 
important thereforé to remember that behind 
all schemes and all institutions and all laws 


are human beings and if we have dedicated, 


 honést and capable men doing their duties 


in their respective. spheres with a sense bf 
only can institutions 
function better and laws operate effectively. 


Law and jurisprudence are slowly and 


often unconsciously shifting their emphasis 
from techricalities and abstract rules to 


_ practical justice and we must begin to, recog- 


nise human beings as the most distinct and 
important featuro of the Universe “which 
confronts our senses and we must recognise 
the function of laws and the social institu- 
tions as the historic means of guarantesing 
preeminence of Man as Man. We need new 
technology. Many are on the. edge of star- 


` vation despite to-day's science and techno- 
‘logy. These pressing human .problems must 


be faced. The problem of law in relation to 


however - 


ie 
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business and industry is how to advance been unstable ages. We can only hope to 
science and technology, how to apply these meet the challenge with knowledge, with 
with understanding and attention to the courage and wisdom. 

human consequences. It is well to remember Based on a Inaugural Speech of the 
that in the immediate future there will less Executive Development Programme of 
security than in the immediate past, less the Indian Institute of Management, 


stability. But on the whole, great ages have Calcutta. 


ARBITRATION—What it is 


The existence of a Society presupposes 
the existence of law The early human commu- 
nity must have had to solve many problems 
arising between its members in which their 
rights had to be defined At a very early stage 
in the organisation, the power of deciding 
which was right and which was wrong, these 
disputes must have been placed in the hands 
of a person of authority, a person not only 
with ability to decide the question but also 
with the power to compel the parties to abide 
by his decision. The law of arbitration has 
developed on the same basis. Itis as old as 
human history. 


The word ‘Arbitor’ was originally used as 
a non-technical designation’ of person to 
whom a controversy was referred for decision 
irrespective of any law. It signified a refer- 
ence of a question outside of or above muni- 
cipal law. The word ‘Arbitor’ is a technical 
name of a person selected with reference to 
an established system for friendly determi- 
nation of controversies, which though not 
judicial is yet regulated by law. So that the 
powers and duties of the arbitrator when once 
he is chosen"are prescribed by law and his 
doings may be judicially reviewed, if he 


By 
Mr. Justice Salil Kumar Roychoudhury 
Judge, Calcutta, High Court. 


exceeds his authority. The distinction between 
arbitor and arbitrator is not observed in 
modern law. 


Arbitration is a term derived from the no- 
menclature of Roman Law, and applied to an 
arrangement for taking, and abiding by the 
judgment of a selected person in some dis- 
puted matter, instead of carrying it to the 
established courts of justice. 


shortly before the middle of the eighteenth 
century, Sir Robert Raymond C. J. was held 
to have stated “An arbitrator’ is the private 
extra-ordinary Judge between party and 
party, chosen by their mutual consent, to 
determine controversies between them And 
Arbitrators are so called because they have an 
arbitrary power ; of if they observe the sub- 
mission ( Arbitration Agreement) and keep 
within due bounds, their sentences are defi- 
nite from which there lies an appeal." 

In Halsbury's Law of England 3rd Edition 
arbitration has been defined in the following 
terms :— 


"An arbitration is the reference of a 
dispute or difference between no less 
than two parties, for determination 


r 


“after hearing both parties in a judicial 


` * manner, by'a person or .persons :other 


~ot + than-a'court of. competent jurisdiction." 


: Romily MR im Collins v. Collins? has 


' defined arbitration as follows :— 


iz "An ‘arbitration is a reference to the 


decision -of one'or more persons, either: 


with -or ‘without an umpire of a parti- 
cular matter in. eoielence between the 
parties.” 


In Wharton's Law Lexicon 14th: Edition 
” Arbitration has been defined: as “the deter- 


e 


- mination ‘of a matter in dispute by the judg- 


ment of one or more persons called Arbitra- 
tors, who in case of difference usually call 
in an umpire to decide between them. An 
Arbitrator is a distinguished person to whose 
judgment and decision matters in dispute are 
referred. An arbitrator ought to be an indi- 
fferent person between the disputants, and 
should be incorrupt and impartial. Generally 
speaking, almost all matters in dispute not 
being of a criminal nature, may be referred 
to arbitration." 


“In its broadest sense, arbitration is a 
substitution by consent of parties of a domes- 
tic tribunal for the Tribunals established by 
the due process of law. 
to litigation. 
judicial apparatus in all aspects but rather 
coexists with the established judicial process. 
It is a way, resting on consent of the parties, 
of having a dispute decided otherwise than 
by going to court of law. It may include 
provisions which are lawful but it cannot 
oust the jurisdiction of court completely.? 


The object of arbitration is speed, cheap- 
ness, convenience, simplicity of, procedure, 
secrecy and the encouragement of healthy 
and friendly relationship between the dispu- 
tants, Itis very advantageous in cases invol- 
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“time. 
‘tries claim to be the first to introduce this 
"system: Reference of settlement “of early 
“international and. private disputes would be 


It is an alternative, 
It does not.replace. the ordimary :. 


21 


ree a11 4 


‘ving disputed,guestions'of fact- 6.g.," whether 
: goods are upto ‘sample or the assessment of 


damages or compensation. But in compli- 


cated matters where intricate questions of 


law are likely to arise, legal proceedings are 
the better course “In recent times it appears 


, that-the object of arbitration is: being abused. 


Very, often ‘it is ‘found to.be more expensive 


“and protracted than litigation.? 


The origin of arbitration is observed by 
China, India and italy and other coun- 


found in Summerian Inscriptions dating back 
to 4000 B. C., Homer's llliad, Peace Founda- 
tion Pamphlet Vol. VI Shri K. P. Jayaswal's 
Hindu Polity, Shri K. R. R. Sastry's 'Guilts in 
Ancient India, Mahamahopadhaya Sri Ganga- 
nath Jhags Hindu Law and its sources, Sir 
Frederick Pollock's "E" pansion of the 
Common Law" and "Primitive Law” in the 
evolütion of Law Series and in various other 
treaties and books on the subject. The fact 
remains that arbiration is of very early origin. 
It has-developed with time. It has become a 
popular means of settling disputes in interna- 
tional, national and commercial spheres. It is 
“progressive, , 


Arbitration is private heroas Courts of 
law aro public. For various good reasons 
honest and genuine businessmen and also 
peace-loving disputants do not like dirty linen 
to be washed in public. In arbitration very 
often a losing party, though he did not like to 
lose, but often wishes to maintain good 
relationship both in business and in ordinary 
relationship thereby accepts the verdict of the 
arbitrator with good grace. 


In arbitration the process may be resolved 
simply, in one of chosing a good impartigl, 


=. 


- aid down for such selection as 


r l 


#trator”. 
“sons that “Arbitration stadns and falls with the 


"P 


incorrupt and trusted man to decide the die- 
putas between the parties. As -Nei Pearson 
calls it “the Father-Figure Method” or chosing 
the arbitrator, as the whole process of arbitra- 
tion centres round the key figure with the Arbi- 
Saying goes and for very good rea- 


Arbitrator’. So, it is reelly the choice of the 
arbitrator or arbitrators and Umpire the princi- 
pal problem which should be very carefully 
and judiciously handled at the inception of 
the arbitration, either at the agreement stage 


for deciding future disputes or after the dis- ` 


No hard and fast rule can be 
it would 


pute arises. 


Flootnotes : — " 
1. 28 LJ Ch. 186—53 ER 916 
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depend on very many factors such as, nature 
of the dispute, nationality of the parties, place, 
time and ambit of the controversies, in rela- 
tion to its origin, duration and complications. 
But one thing is certain that the arbitrator 
must be impartial, not apparently but really. 
He must be a ‘qualified’ either as a specialist 
or as a lay man and furthermore he must 
have sufficient experience and knowledge of 
conducting arbitration references expediti- 
ously. As commercial arbitration both in the 
national and international fields developing 
enormousiy in diverse economic and industrial 
a 'qualified' arbitrator is the person who is 
required for the same. 





^ 2. Czarnikoy v. Roth Schmidt & Co. 1922(2) K. B. 472; Re. WYMN 1952, 271. ^ 


3. Fairlough Dodd Ltd. v. Ventol Ltd. 1956(3) A.R.R. 921 Vicount Simoni at 923, 


Federal-State Relationship under the 


‘Federalism embodies a principle of re- 


“ conciliation between two divergent tenden- 


cies, one is the widening range of common 


‘interests and the other is the need for a local 


- autonomy. 
' of unity with a measure of diversity. 


It seeks to combine a measure 
Lord 


` Acton observed that of all checks on demo- 


ment only certain defined rights. 


cracy, federalism has been the most efficacious 
and the most convenient. The federal system 
limits and restrains the sovereign power by 
dividing it and by assigning to the Govern- 
Federalism 


' 88 a principle is not rigid in its character. In 


its application to the concrete politica! prob- 


‘lems it should be understood as a relative 


* o 
- 


- and dynamic principle. 


The Indian Constitution proclaims India to | 
^ be an Union of States. 


Therefore, States as 
a such are constitutionally recognised units. 
The Union is not ' a Union of enumerated 


"powers granted by the States nor are the 
States in India creation of the federation. 


. Both the Union and the States are created by 


tux 


the Constitution, both derive their respective 
authority from the Constitution, The one is 


Indian Constitution 


By 
Dr. Debiprosad Pal, LL.D., D. LITT., 
Formerly Judge, 
“High Court, Calcutta 


not subordinate to the other in its own field, 
the authority of one is coordinate with that 
of the other. 


Under the Indian Constitution the scheme 
of the division of power is almost the sama 


„as was adopted under the Government of 
India Act, 1935. Three 


lists have been 
provided for in the Seventh Schedule to the 
Constitution, the Union List, State List and 
the Concurrent List. The Union List consiste 
of 97 items, the State List consists of 66 
items and the Concurrent List consists of 47 
items. The Union List consists of those 
items like Defence, armed forces, foreign 
affairs and other subjects which are of 
common interest to the Union and ín respect 
of which uniformity of legislation throughout 
the country is considered to be desirable and 
essential. The subjects in the State List 
have been selected on the basis of the local 
and particular interests. The Concurrent 
List provides for those items in respect of 


which uniformity in legislation is considered 
to be desirable although not essential. So . 


long 86 Parliament does not pass any law on 


24 


any of these items, the State may pass any 
law they like on the same. But once the 
Parliament enacts a law on such items, the 
Parliamentary law shall prevail over any State 
law in this regard. There is, however, one 
exception viz.: if a later law of the State 
Legislature on any items of the Concurrent 
List has been reserved for the consideration 
of the. President and.receives his assent the 


later law of the State Legislature shall prevail 


over the oarlier law of the Parliament. 


The residuary powers of Legislation are 
vested in the Union. This power includes 
power of making. laws imposing any taxes 
not mentioned. in any of the lists, to establish 
additional Courts for the better administration 
of laws made by it on any of the items 
included in the Union list. The Parliament 
has the exclusive power to give effect to 
. any treaty, agreement or convention with 
any country or international body. 


Articles-249 of the Constitution authorises 
. the Parliament to make laws in respect of a 
matter in the State List, if the Council of State 
, declares by a resolution supported by 2/3rd 
- of the members present and voting that it IS 
| necessary or expedient in the national interest 
l that Parliament should make laws with respect 
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the Legislature of such States by which the 
Parliament may be authorised to pass an Act 
for regulating matters with respect to which 
the Parliament has no power to make laws, 
Articles 253 gives the power to the Parlia- 
ment to make any law for the whole of the 
territory of India for implementing any treaty, 
agreement or convention or any decision made 
at any International Conference. 


Article 254 provides that if any provision 
of a law made by the Legislature of a State 
is repugnant to any provision of law made by 
Parliament which Parliament is competent to 
enact with respect to any matters enumerated ' 
in the Concurrent List, then the law made by 
the Parliament shall prevail and the law made 
by ‘the: Legislature- of. the - State' shall, to the 


"extent of the repugnancy, be void. Article 


254 further provides that if the State Legisla- 


“ture had made a law with respect to -one. of 


the matters enumerated in the Concurrent List 
and it is reserved the same for the considera- 


- tion of the. President and-has received his 


.to such matters. Such a resolution remains - 


valid for one year, unless the Constitution 
under which the resolution was passed 
continues to exist even at the end of one year 
and another resolution to the same effect is 
passed Articles 250 provides that the Parlia- 
. ment may make laws on any. items included in 
- the State List for.the whole or any part of 
India while a proclamation of emergency is in 
operation. Articles 252 gives a special power 
_ to the Legislature of two or more States to 
- pass a resolution by members of the House of 


assent, then such law shall prevail in that State 
over dn earlier law made by the Parliament. 


It is of the essence of a Federal Constitu- 
tion that there should be a distribution of the 
legislative powers of the-federation between 
the Centre and the Provinces _ Such scheme 
of distribution of powers varied with diffe- 
rent Constitutions, but even. when., the 
Constitution enumerates elaborately the topics 
on which the Centre and the States could 
legislate, some overlapping of the fields of 
legislation is inevitable. For this reason, “the 
constitutionality of the laws made by. the 


Centre and the State come up’ for decision 


' from time to time and therefore, to decide 
: whether an impugned legislation is intra-vires, 


“the doctrine, that regard must be had.to its 
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pith-and substance was evolved. Ifa Statute Ka repugnancy does not arise, Repu- 
Is found in substance to relate to a topic." gnancy is dealt with in our Constitution 
within the competence of the Legislature, it,  under-Article 254. 

should be held to be intra-vires, even though? ' Nicholas refers to three tests of repug- 
it might incidentally trench on topics not ^. nancy — 

within its legislative competence,. . The extent|: 1, 
of the encroachment on matters beyond ‘its; a: 
competence may be an element i in determining 


(0 There may be inconsistency in the 
actual terms of the competing Statu- 


whether the legislation is colourable: that "is^ nd 

whether in the guise of makingalawona. -:.-:(2) There may be no direct conflict, a 
matter within its competence, the Lagislature: - » = Staté law may be inoperative because 
is in truth making a law on a subject beyond = si _.the Commonwealth law or the Award 
its competence. But where that isnotthe” Jc +. of. the Commonwealth Court, is inten- 
position, then the fact. of encroachment ‘does `~. e ded. to be a “complete exhaustive Code. 
not affect the vires of the law even as regards . ^^ (3) Even in the. „absence of intention, a 
the area,of encroachment. To ascertain the zits E conflict may arise when both State 
true character of the legislation which "is 0: °° | “and, Commonwealth seek to exercise 
impugned on the ground that it is . ultra- vires a their powers. over the same subject 
the powers of the Legislature which enacted .. matter. - 


it, one. must have regard. to the: scope and  If'the dominant Jaw has expressly or impliedly 
effect of its provisions. , It would-be quite an evinced its intention to-cover the whole field, 
erroneous ‘approach to the question to view. then a subordinate law in the same field is 
such a statute not as an. organic ‘whole but repugnant and therefore, inoperative Whether 
as, a mere collection of sections, then.disin- : and to what:extent in.a-given case, the domi- 
tegrate it into parts, examine under what. ‘nant law: evinces such: an intention must 
heads of legislation those parts- would . seve- : necessarily depend on the language of the 
rally fall, and by that process determine.what dicor d law. 


portions thereof are intra-vires and what are («s ` d 
mot Each entry in the lists which has a on One of the difficult. problems under a 


category or head of the subject matter - -of the federal system is the adjustment of adminis- 
legislation, must be construed not in 8 narrow trative relations between the Union and the 
‘OF. restricted sense but as widely, as possible States. In the absence of clear provisions in 
80. “as to extend all ancillary ok: subsidiary ¿the Constitution, considerable difficulty is felt 
matters which can fairly and reasonably be -by.the. Union and the States in the discharge 
' comprehended, eas of their „responsibilities. The makers of our 
e X ^ .* _ Constitution. decided . to - include detailed 
sr Repugnancy falls to. be considered when ` provisions so asto avoid clashes between the 
“the law: made by, the Parliament. and the law Union and the States in the administrative 
= made: by the State Legislature occupy..the field.. The. pattern has been: established on 
;,8ame .field because. if -both the- pieces of the basis of: the provisions of the Govt. of 
'- legislation -deal with separate -and distinct - India; Act;, 1935. Article 256 provides that 
matters though. ef: a cognate: and ‘allied — the executive power,.of every State is to ke 


26. 
exercised in such a way 'as'to-ensure-com-' 
pliance with the laws' made: by-the Parliament. 
Further, the Union Executive- is empowered: 
to: give such directions 'to-.a State’ as. may 
dppear to the Govt. of India to be necessary 
, ferc the purpose , The idea. of the ;Union 
giving directions . to the. States is foreign, to 
most federations. 


1£^ 
E 


Ca 


Articles 262 provides that the Parliament 
may by law provide for the adjudication of 
any dispute ‘or comiplaint with respect to the 
use, distribution Or control of the waters of 
any inter-State river or. ‘river: ‘valley. The. 
importance of this provision lies in the ‘con- 
text of the inter-State multi - -purpose river 
valley projects like the Damiodàr Valley Cor- 
poration. 


f 
* ox basa 


í 

“The. Constitution provides also: under 
Articles 263 -for the establishment of a Coun- 
cil charged ey the BH p 


oe Mad 


Aa 


í - i | ye UE OI 


"ie m To enquire: into and. nisa: upon idis- 
ro “ putes which may have arisen between 
& States. | ^o ipe ENTM a, 
i di je. CU EY. 
(2) To investigate and discuss subjects in 
which some or all States or the Union 
and one or'miore of the’ States have’ a 
Common interest. eee ae 

i Fi ji 
(3) To make recommeridations ` ‘upon “any 
—- ^" such subjects and'in particular,'tetd- 
«^ mmendations for the better co-oidi- 
2 “nation of policy and action’ with res- 
pect to no subjects. 


^. 
^n - 

, Wee E 
AMATE 1 


BER Y i 
7 "fi" The President ‘is BAANG not only to 
' A7 éstablish such a Council ‘but «also to deter- 

mine its organisation and procedure and to 
„` define the nature`of the duties. a Bi 


r 


_ asthe federal -executive: kl deeds ut 


- 


UNIVERSITYLAW JOURNAL ^ ^! 


"Undér- the ‘Indian Constitution’ a sifigle-: 
citizenship: has~been established unlikée-‘the 
dual citizenship : recognised-in -.the ‘American’ 
federal" system: The ! Indiari “ICoristitution” 
envisages the integrated judicial ' ‘system: un-: 
“like” the’ ‘dual “system -of judiciary in the U.S. 
dnd Australia ` `The other feature of the- Indian: 
Constitution is the ability “to adapt, itself to 
changing ^ circumstances: = Fhe! process: of — 
change't over’ does not involvé any complica- 
_ted'‘constitutional. pro&ess?: “Appointments ‘of 
' theo Judges of- the High Courts are‘ made: by 
the President and'the. Judges ‘can -be''trans- 
| ferred from-one-High Court’ to another: The 
. héads. "of -the States. "are. the ‘Governors who ` 
are appointed by. the President and "they hold. 
office: duringithis : — The ' création-of 
All'“India . Services ' “Indian Administrative 
“andi. Police : “aa iensures the -uniformity 
of: thejadministrative: ‘system ‘and! -maintains ~a 
:common ? administrative" standards “without 
impairing.the federal principle: Establishment 
of. an. Election : Commission’. a8- ‘also “Comp- 
“trollerrand "Auditor ‘General also strengthens. 


^ 
2 


'- "No other federal ' constitution ‘provides for 
"such 'éláborate provisions ‘with respect. to the 
‘relationship between the Union and the finan- 
"cial field. “The establishment. of a Finance 
“Commission for the' purpose ‘of allocating and 
“adjusting' the’ raceipis from certain sources is 
“an original contribution: in the' extremely com- 
“ plicated aspect, òf federal relationship. ` ; 


£f 


n 


The ‘diane Constuton aya a broad 
scheme for the distribution of revenue resour- 
ces/between-the:Unian.and the States: The 


«basici principles «that “guide” the"allocátion of 


' resources: between. the federation, . thé -urilte- 


:care.efficiency, adequacy. and.-suitability. "The 
:z Constitution .attempted : a . compromise:-invol- 


tying two procedures—(i) the. .allocation "of 
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Jevenue between the „Union. and. the States 
and fi), distribution of grants: in- zaid. ~ 


' ? 


~ 


. : The principle of reciprocal immunity of 
iristrumentalities springs from the very basis of 
“a federal system. It recognises the ‘right of 


both the Union and the State Governments: 


to exist and effectively funotion as Govern- 
ments. 


provides otherwise. There are two more con- 
stitutional prohibitions upon the States in the 
matter of imposing taxes on Union activities. 
These relate to the consumption of electricity 
and water by the Union or its agencies. 
principle of reciprocal immunity is partially 
recognised in our Constitution under Article 
289. According to this, property and income 
of a State are exempt from Union taxation. 
But this general prohibition does not stand 
in the way of Parliament's power to impose 
any tax in respect of a trade or business of 


any kind carried on by or on behalf of the . 


Government of a State. 


The freedom of inter-State trade . and 
commerce in a federation has presented deli- 
cate problems not only in our country but in 
many other Federal Constitutions like those of 
America and Austral'a. The founding fathers 
of the Indian Constitution were confronted 
with the twofold problems of achieving a 
federal economic and fiscal integration and 
that of fostering the development of areas 
which were under developed without creating 
too many preferential or discriminative barriers. 
In evolving an integrated policy the Constitu- 
tion has taken into account three major con- 
siderations. First, in the larger interest of 
India free flow of trade, commerce and 
inter-course both State and intra-State is 


Under Article 285 the property of the 
Union is exempt from all taxes imposed by a ' 
State or any local authority unless Parliament . 


The 


-a 


guaranteed. Secondly, the regional interests 
have not .been ignored altogether and lastly, 
a power of. intervention by the Union in any 


case. of crisis to deal with particular problems ° 
has.been provided. 


'An analysis of the salient features of Indian 
federalism has led to divergent views on the 
subject.. In the words of Prof. Wheare, the 
Indian Constitution establishes a system of 


Government which is almost “Ouasi-Federal””. 
- Prof. Jennings has characterised the Constitu- 


tion as a federation with a strong centralising 
tendency. Prof. Nicholas thinks the Indian 
Constitution to be a federal one. |t is true. 
that the .Indian Constitution has made the 
centre more powerful. If the essence of the 
federal principle consists in the “method of . 
dividing powers" so that the general and 
regional Governments are each, within a 
sphere, coordinate and independent, the 
Indian Constitution inspite of its accent on the 
centre has closely maintained the federal 
scheme. Almost in all federal constitutions 
there has been a notable swing in favour of 
concentration of power in the Central Govern- 
ment. Prof. Schwartz in his American Con- 
stitutional Law, after reviewing the constitu- 


tional process of Canada and Australia has 


pointed out the growing centralising trends in 
those federations. The framers of the Indian 
Constitution took lessons of the political 
experience of ihe federal constitutions of 
other countres. India being an underdevelop- 
ed country had to accelerate the pace of - 
economic development by a planned monili- 
sation of national resources. The integrity 
and solidarity of the nation was also in the 
mind of our founding fathers because of the 


' disintegrating and fissiparous tendencies at 


the formative stage of our independence. In 
evolving the Indian federation the approach 


ve 
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of the framers of the Constitution was'a"prag- character of the Indian federation can be 
‘matic one and not motivated by any ‘abstract considered not when the nation is in peril but ` 
constitutional puritanism. “It is in'this back- when the Constitution works under normal 

ground that the emergency provisions ofthe conditions. The Indian Constitution inspite 

Constitution conferring large powers: üpon' the of its emphasis upon a strong centre is, in its ` 
centre have to be considered. . The true . essence, federal. 
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Legal Profession and its Future 


` + 4 t 


In an independent country legal profe- 
ssion just like any other profession has, | 
think, a bright future. Even 'in pre-inde- 
'pendence period legal profession was consi- 
dered to be not only one of the best money- 
spinners, but it was also "held in the highest 
esteem in our country. There is no reason 
to believe that its utility, glamourand power 
will diminish in the years to come. Ona 
careful survey of the history of our struggle 
for freedom it maybe found that most of our 
'national leaders who had piloted our stru- 
ggle for freedom beginning from 1885 on- 
wards were drawn from this honourable profe- 
ssion. This was not merely a coincidence. 
Inherent in the study of laws are many: good 
qualities of head and heart which help us in 
acquiring the power of leadership. The 
feeling of patriotism was automatically arous- 
éd among the men and women of the legal 
profession as they found that glaring injustice 
"was being done by the British rulers to their 
“kith and kin in the name of maintaining peace 


e and order for purposes of colonial aggrandi- 


` zement and unscrupulous exploitation. - Law- 


 yérs being men of independent: means and 


By 
Subrata Mukherjee, Minister of State-in- 
Charge, Information & Public Relations, 
Municipal Affalrs and Panchayats and 


Youth Services. student of Ist year Sec-C, 
Roll-119 University College of Law. 


‘wielding some influence and power in the 


society around them had no difficulty in 
rousing public consciousness about the state 
of things in our country 'and in mobilising 


'public opinion for putting an end to foreign 


domination. In their bid to win freedom 


many of them had also given up their lucrative 


profession at the bar in order to devote 
themselves. whole-heartedly to the cause of 


our struggle for freedom: 


i 


| have cited the above example merely to 
show that the legal profession had a bright 
past in our country even when she was under 
foreign domination. Why should it not, 
therefore, have a bright future when. the 
country is free ? The scope for providing 
leadership to the 'nation in its work of cons- 
truction has still further widened after inde- 
pendence. With the removal of the fetters 


‘of foreign rule we are now a free people 


determined::to shape our own destiny accor- 
ding to our national talent and requirements. 


“This is a mighty. task in which the whole 
‘nation has been. engaged for the last 


2b 


: years after freedom. Lawyers who had played . 


+ 
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such a glorious role in our struggle for free- 
dom can certainly play an equally glorious 
role in rightly shaping the destiny of our 
nation. 


| have discussed the question of legal 


profession from an idealistic view- point so long. 


If | come down .to realities, what do | see 
there? There also `l find that the legal pro- ; 
fession is even now one of the most lucrative 
ones -and it can certainly push up the practi- 
tioners to. the highest strata: of the society. 
Besides, this. ‘profession: isa very: exciting 
and- challenging: one. . It- helps. in bringing 
forth, the. best qualities in.a man or woman. 
Its main task is to interpret the Jaws .of the 


“land as also to help affected people in obtain- 


ing.justice and equity. Barring some funda- 
mental. laws which. are . embedded in -the 
‘constitution, a, democratic people .and their 
elected representatives ‘have the right to 
"change old. laws. and frame. new ones, for the 
:greater- good of: the people. There was a 
«stage: in the 'human history when man was 
.subjected. to all types of obnoxious laws and 
taboos. We have passed.that stage long 
ago. In the democratic world of to-day 
man occupies. the very pivotal position and 
.a!jaw is made :or.unmade solely for.his bene- 
fit both. from the. individual and social points 
ofiview. Man is no longer made for laws, 
rather.the laws are made for him. 
constitution: is. not considered inviolate- in 
-the larger. interests of the. citizens, as, a whole. 
-Some recent vital amendments to, our Cons- 
stitution bear testimony to my contention. 
.The-laws:of a country are bound. to ‘be 
-influenced-by the changing -social- philosophy 
of 'the-nation: and must: respond to. it, A 
professional : lawyer ‘who: -aspires to push 


forward ‘has to keep -abréast .of this type of 


-develdpment: in-adgition to’. what :he -has 


) 


Even the 


learnt about national and international law 
in the course of his studies. This requires 
an ever alert mind which can keep abreast 


of the times. 


Our vast country teems with millions of 
people who are practically in various stages 
of development. It has a rich propertied 
: class; by the side of the dispossessed millions 
“who are trying, to come up after independ- 
ence. All of them have legal problems of 
their own. We have workers and peasants - 
who are pestered by different problems of 
the law. We have backward classes still in 
some primitive stage of development, who 
are also variously affected by tha laws of the 
land. The, job of our lawyers to-day is to 
meet the varying demands of . this cross- 
section of our. society, Our judicial system 
which is basically sound and. which possesses 
sufficient independence is, | am, afraid, not 
adequate to meet the requirements of justice. 
In spite of much expansion of this system. 
after independence we have not yet been 
able to ensure speedy justice ‘to our people. 
Unless this can be done. our judicial system, 
however independent and efficient it may 
“be, it, can not establish the rule. of law, 
neither -can it deliver the goods of social 
justice. Our,aim is lofty but our resources 
being meagre, we are yet unable to fulfil the 
requirements, ‘of speedy and timely justice, 1. 

In spite of. all these limiting factors our 
“judicial system has been constantly growing 
and expanding. , This is at least a good sign 
„for. our budding lawyers. The steady expan- 
sion of, our judicial . system , means, more 
opportunities for -people in the legal profe- 
„ssion . That.i is what, encourages me to fore-' 
cast a bright future for our budding ‘lawyers 


_ provided they. equip themselves well ahead 
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for a profession which demands constant 
alterness of mind. quickness of intelligence 
and acumen, scientific detachment of mind, 
qualities of leadership and perseverance. At 
the same time they should be imbued with 
a spirit of patriotism too in the sacred tradi- 
tion of their for-bears who had sacrified so 
much for our freedom. After all India is 
still a. poor and under-developed’ country. 
| have already said something about the 
problem of delayed | Justice. It must be 
seen that this delayed justice is not further 
delayed nor. made too costly for the poor 
people of our country. "If our lawyers follow 
the ethics of the profession.and respond to 
the objective condition .of our country, they 
` can -certainly - help the poor people in obtain- 
ing justice at a reasonable, cost - without 
much personal sacrifice on their part. After 
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all legal profession like the medical pro- 
fession has something to do with people In 
trouble and distress. A little milk of human 
kindness in our budding lawyers may certain- 
ly ennoble their profession which is a 
time-worn one and which will continue till 


the State is governed by the rule of law. 


';/ The:transition to socialism through demo- 
cratic and peaceful means, which is our 
avowed objective, demands that laws should 
be interpreted not only according to the letter 
but also according to the spirit. This also 
demands that justice should be made avail- 
able to all sections of our people at a reason- 
able cost and with the minimum possible 
delay. If. our lawyers can meet these demands 
of social justice, | am sure that the future 
of this traditional and valuable profession will 
never be at stake in-the foreseeable future. 


> 


| Governor J 


- 


^ A sharp difference of opinion arose on the 
«question as to whether Mr. Dharma.Vira, tlie 


then ‘Governor of West Bengal, was constitu-. 


tionally justifled in reading out his address, 
` prepared by his Council of Ministers, at the 
first joint. session of the State Legislature on 
March 6, 1969, skipping two paragraphs 
which contained highly critical references to 
the events culminating in the dismissal of 
Mr. Ajoy Mukherjee's Ministry in 1967. It 
was alleged by responsible leaders of various 
non- Congress political parties that Mr. Dharma 
Vira's action was unlawful and unconstitu- 
tional, Mr. Surendranath Dwivedy observed in 
the Lok Sabha: ”............Nowhere in the 
Constitution or in any interpretation of the 
Constitution published so far has it been stated 
that the Governor has the right to omit or say 
whatever he desires on the opening day.” 


At the commencement of the first session 
after each general election of the Legislative 
Assembly and at the commencement of the 
first session of each year, the Governor 
addresses the Assembly. The address is pre- 
pared by the Council of Minister 
practice observed in every country with a 


This is the | 


. Address | PEE S 


By 
Sri Sibranjan Chatterjee, M.A. | 
Lecturer i in Political | 
Science, Jogamaya Devi College. 


cabinet pattern of government? It will, ' 


therefore, be relevant to refer to ‘the practice 

in Britain which has got a "Parliamentary 
SIRE of government. | ie 

f | C E d obl 

Recording to Lawrence Lowell,? “The | 

King's speech on the opening of Parliament 

Is, Of course, written by them (ministers).; and 


"they prepare any answers to addresses that 


may have a political character. i 


Sir Arthur Berriedale Keith* has observed 
in his Constitutional Law :—'The business of. 
each session is invariably opened by a speech 
from the Throne, dealing with the general 
political situation, and indicating in outline 
the purposes for which the Parliament has 
been summoned. The speech is read either 
by the Sovereign in person, or, if Parliament 
is opened by Commission, by the Lord 
Chanceller, the Commons having been in the 
one case commanded, or in the other case, 
desired, to attend at the bar of the House of 
Lords. The speech deals in outline. with thal, 
general! political outlook, the legislative 
measures to be introduced during the session, 
and in a portion addressed to tho Commons 
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alone calls attention to the requirements of 
the. Crown for supplies to carry on the govern- 
ment of the country." 


To quote Mr. Herbert Morrison,” "The 
speech: itself has been composed by the 
Government “for it-is a public declaration of 
Government policy and intentions for the 
coming session." 


We ^may also refer to a definition of 
"Queen's Speech" as given in a Parliamen- 
tary Dictionary by Abraham and Hotery.* 
There the term "Queen's Speech" has been 
- defined in the following way :— 


“When the Queen opens Parliament at the 
beginning of the session, she reads the speech 
which is prepared for her by her ministers and 
it sets forth the policy which they intend to 
pursue and the legislation which they propose 
to introduce during the session. In making 
the speech the Queen acts as the mouthpiece 
of her ministers and they are entirely respon- 
sible for its content." 


To Hood Phillips.” “It (the Queen's Speech) 
is drafted by the Cabinet, and outlines the 
government's policy with regard to foreign 
policy and legislation." 


" v 


From the preceding analysis we can easily 
understand the object of the speech from .the 
Throne in Britain. The speech is prepared 
by. the ministers and sets forth the policy and 
programme which the government seeks to 
pursue. 


So fer as a constituent State of the Indian 
: Union is concerned, the relevant ' constitu- 
tional Provision is embodied i in article 17600) 
of.the Indian Constitution. It states — | 

“At the’ commencement ‘of the first session 


Ld 


_ 
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after each general election to the Legislative 
Assembly and at the commencement of 
the first session of each year, the Governer 
shall address:the Legislative Assembly or, in 


the case of a State having a Legislative Coun- 


cil, both Houses assembled together and 
inform the Legislature of the causes of its 
"Summons.''? 


The expression “the causes of its summons" 
in this constitutional provision refers to ad- 
ministrative programme and legislative mea- 
sures which the Council.of Ministers proposes 
to adopt and which it places before the 
legislature, and through it before the 
general public, of the State through the mouth 
of the Governor. 


Thus the Governor, like the Oueen in 
England, will act as the mouthpiece of his 
ministers in this matter. But the speech 
prepared by the ministers must have relevance 
to the requirements of the provision of the 
said article. 


A very careful examination of the two 
paragraphs? which Mr. Dharma Vira refused to 
read will reveal to any sensible student of 
constitutional law that their contents have 
nothing to do with the requirements of the 
provisions of article 178(1) of the Constitu- 
tion. They are not in consonance with the 
nature and object of the speech from the 
Throne in Britain which have been illustrated 
by Keith, Lawrence Lowell and Herbert 
Morrison. Mr. Surendranath Dwivedy said in 
the Lok Sabha: "Itis an admitted fact that 
apart from the legislative programme, the 
address takes an assessment of the political 
situation, what has happened in the previous 
year, what is going to happen, what are the 
repercussions etc. All these are embodied in 


the Goyemor's address or the President's 
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address . ......... Therefore, | think it is correct 


- for the newly elected government to tell the” 


people on the opening day, through the 
Governor, who is their mouth-plece, as to how 
they feel about the past situation, and how 
they want to tackle the coming situation. !? 

Mr. Y: B. Chavan, while replying to the 
debate, observed : “The address (Governor's 
address) is supposed to look to the future 
and to the present. But the two paras tried 
to interpret history as they liked or did not 
like it." 


. "The Governor", he further commented, 
“was not supposed to write a history.” 


It is not, however, correct to say that the 


causes of the summons of the Assembly are 
supposed merely to look to the present and to 
the future. The newly elected government 


has surely the responsibility to tell the people - 


on the opening day, through the mouth of the 
Governor, "as to how they feel about the 
past situation.” But that must be in relation 
to the administrative programme and legisla- 
tive policy. The Governor's address may 
incidentally refer to policies already pursued 
“by a particular cabinet and the extent to which 


the policy has been fulfilled. But it would 


be unwise to encumber his address by refe- 
rence to entirely irrelevant issues which have 
nothing to do with the policy and programme 
of the State legislature and may be calculated 
to mislead the legislature itself. Furthermore, 
‘itis, by no means, in accordance with the 
common sense to expect that the Governor 
of West Bengal should be a party to his own 
‘indictment for what he rightly or wrongly did 
“in. good falth on November 21, 1967, in the 
then prevailing political situation In the State. 
„And what has that to do with "the causes" 


of the summoning of the Assembly as conter- 
plated by article 176 a) n n 


Then again, the High Court of Calcutta 
decided that what Mr. Dharma Vira had done 
was right. Rejecting applications for the 
issue of a Writ of Quo Warranto against Dr. 
P. C. Ghosh, the then Chief Minister of 
P.D. F. government of West Bengal, Mr. 
Justice B. C. Mitra of the Calcutta , High 
Court held in February, 1968, that the discre- 
tionary power of the Governor could not be 
called into question in Writ proceedings in 
the Court. His Lordship further 
that the Provision in clause (2) of - article 
164 that the ministry shall be , collectively 
responsible to the Legislative Assembly. of 
the State, did not in any manner fetter or 
restrict the Governor's power to withdraw 
the pleasure during which the ministry holds 
office. 13 The question is, is this verdict of 
the. Court to be controverted by' the Head . of 
the, State, through a formal and, ‘official 
speech ? Could it be ever thought of? Mr. 


Asoke Kumar Sen aptly illustrated this point ' 


in the Lok Sabha. To quote him: “... .....The 
whole idea: (in the Governor's address) was’ 
to ridicule this judgment of the High Gourt 
through the mouth of the : Governor, and the 
Governor acted rightly in declining to be the 


mouth-piece for condemnation ` of the High | 


Court Judgment. 4 

fit (the judgment) is to be disobeyed”, 
Continued Mr. Sen, “it will only be disobey- 
ed after the Supreme Court has pronounced 
its verdict on it, declaring it. to have been 
wrongly decided ........ The whole Idea Is: 
you (the Governor) are the man. who. dismi-, 
ssed the government and the High Court has, 
upheld the -dismissal ; you must now rub- 


observed l 


^ up 
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, your, nose on the floor. ; Rubbing a nose on 


‘the floor at the, instance of another party is 


a thing unknown in constitutional. democracy; 
„it 18, known only -in totalitarian government 
where the opposition, has no right to exist." 14 
Thus the. Governor, cannot be. made to Say 
that . what, the Court has declared to be-a 
| „constitutional: act is according to him now 
constitutional misfeance or constitutional 

, offence. .|t is impossible. 
+ It-has been held by some people that the 
refusal, on- the part of the Governor of West 
. Bengal to. read on 6th of March, . 1969, 
| the. . omitted. portions . of the speech, 
previously prepared by his Council of 
Ministers, is consistent with the exercise 
of his: discretionary power. This 
s, un. fact, held” by Mr. :Justice --Sarjoo 
- Prasad; the Ex-Chief Justice, Rajasthan and 
As$am.. -Mr: Justice Prasad. in -an article 
puplisnga in a leading Calcutta- Daily ‘ writes : 
goce „it ‘has to be: borne in mind that.the 
"Governor is something more than the cabinet. 
Under article 168, the Governor is a part of 
' the legislatüre itself. 
"article 201 that even in regard to bills passed 
by: the Houses of the legislature, those bills 
: cannot have the force of law until they have 
: received the assent of the -Governor; or that 
of the. President where a bill has-been. reser- 
ved-by the Governor for. the’ President's 
'Jassent.' - It ‘is’ difficult, -therefore; -to argue 
“that although in matters -of legislation, where 
‘the legislation: ‘itself -is sponsored by.the 
. Cabinet, the Governor . may : withhold . his 
""assent and may ‘return::it to the legislature 
~ with certain recommendations,’ yet in address- 
“ing the Houses of the legislature, the Governor 
"must. implicitly «tollow ; whatever statement 
me hasJbeen prepared by: his cabinet. Surely, the 
'address'is not-more. important than the legis- 
. lative enactments." ui win», 


Kan 4 dua pee 


nues Mr. Prasad, 


believes that this is a ^wrong view." 


.his Council of Ministers, 
,West Bengal must have only exercised his 
.ordinary power of judgment, having regard 
to the Provisions of article 176 (1) of the 


view X Constitution!*". 


And we. find from . 


,that, purpose require the 


“As to the powers of the Governor", conti- 
j ^We find. that he can also 
promulgate ordinance when the legislature 
itself is not functioning. There are several 
articles of the Constitution which go to show 
that the Governor has to act on certaln 
occasions, without the aid and advice of 
his Cabinet and soley in his discretion? *"' 
Prof. D. N. Banerjee, on the other hand, 
To him, 
“in refusing on 6th March, 1969, to read the 
omitted portions of the speech prepared by 
the Governor of 


The observation of Mr. Justice Prasad is 


sound from the legalistic point of view. The 
‘argument put forward by him is a fitting reply 


to those who hold that the Governor's action 
in this connection was "unlawful". In fact, 
the question of unlawfulness does not arise 
at all, because there is no provision in the 


Constitution of India which requires that the 
Governor must read at the opening session of 
‘a State legislature the entire speech previously 


prepared by the Council of Ministers. But 
this does not establish that the Governor 
has the discretion to delete any portion of 


the speech prepared by his ministers. ' This 


will be made clear if we compare the relevant 
provisions of present Constitution and those 
of the Government of India Act, 1935. Section 
63 (1) of the 1935 Act provided that “the 
Governor may in his discretion address the 
Legislative Assembly, or, in the case of a 
province having a Legislative Council, either 


chamber of the Provincial Legislature or both 


chambers assembled together, and may for 
attendance of 


& > 


members.” Thus under the 1935 Act, the 
Governor of a Province was vested ‘with the 
discretionary authority to address the .State 
legislature. But article 176(1) of the present 
Constitution simply states ‘that at the com- 
mencement of the first session after each 
general election to the Legislative Assembly 
and at the commencement of the first session 
of each year, the Governor shall address’ the 
‘legislature. The -word' “discretion” was 
intentionally withdrawn. It is, therefore, 
clear that it was the intention of the constitu- 
tion makers that the Governor’s speech would 
be prepared by the Council of Ministers and 
the Governor would read it. The whole thing 
is based upon aconvention which we have 
borrowed from the British practice. The corres- 
ponding provision of article 176(!) of the pre- 
sent Constitution is article 155(1) of the Draft 
Constitution.!"^ In the footnote of page 69 
of the Draft Constitution it has been laid 
down: “This clause (clause l, Art 155 of the 
Draft Constitution) which is based on the 
practice prevalent in the Parliament of the 
United Kingdom has been inserted by the 
Committee as ‘it considers that it will prove 
useful in our constitution also." Any attempt 
to violate this long-established convention 
would amount to breach of the spirit of the 
Constitution, if not the. word of the Constitu- 
tion. Prof. Dicey in his Law of the Constitu- 
tion took great.pains to show that a conven- 
tion is not a law.18 If a Governor violates 
this convention and deletes any para of the 
eddress prepared by his ministers under the 
cloak of his: discretionary power, his action 
may not be “unlawful” from the rigid legalis- 
tic viewpoint ; but this will surely strike at the 
root of norms of parliamentary system of 
government. The matter should not, therefore, 
be dealt with from a rigid legal approach. 
It will be sufficient to say that the question of 
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"unlawfulness" of Mr. Dharma Vira's action 
does not arise at all. But itis wrong to hold 
that Mr. Dharma Vira, in the exercise of his 
discretionary authority, refused to read the 
two paras, which contained highly critical 
remarks about his action in regard to the 
dismissal of Mukherjee Ministry,of the address 
prepared by the Council of Ministers. The 
exercise of such discretionary authority by 


- the Governor would be contrary to the spirit 


of the responsible government. Prof. Banerjee 
is right in pointing out that Mr. Dharma - Vira 
simply exercised his ordinary power of judg- 
ment having regard to the provisions of article 
176(1) of the Constitution. 


Mr. Dharma Vira's action therefore, was, 
neither unlawful, nor did it violate the esta- 
blished convention. According to coventions 
the Governor has obligations to the ministry 
to.read .the. speech prepared by it. But the 
Council.of Ministers too has a counter obliga- 


tion to the Governor for not including in his 


address any derogatory remark, about his, past 
actions and something which could make it 
impossible for him.to spell out?®. The refusal 


of the Governor to read. the omitted portions 
.did not surely. amount to a breach of the’. 


convention. since the omitted portions.should 
not have been incorporated in the Governor's 


.speech and. since they have no relevance 


to the requirements of article 176(1) of our 
Constitution. If the address is a public decla- 
ration of the Government's policy and is 
concerned with matters of policy, then the 
Governor, in spite of the fact that he differs 
with the policies of the government of the 
day, will surely read the entire address and 
must not delete any portion on the ground 
that he:differs with this or that policy stm 
the cabinet. This is a well-established. con- 
vention which must not be: violated by any 
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Governor of any province. The question of 
discretionary .power of the Governor must 
not arise here at all. Butit was no part of 
his duty to be reading matters which amoun- 
ted to his, own admission that he was wrong, 
which amounted to an admission that the 
High Court was wrong, and which amounted 
to an admission that .the President who was 
his appointing authority, that he too was 
wrong??. Finally, no self-respecting man, 
and particularly a man of a Governor's status, 
can come forward and admit, on the floor of 
the House, either directly or indirectly through 
his speech or address, that he had made all 
the mistakes in the past. That is incompre- 
hensible. Nobody would have done that. 
Moreover, under article 159 of the Constitu- 


tion, the Governor, before entering upon his 
office, has to take an oath that he will to the 


. power judgment. 


best of his ability "preserve, protect and 
defend the Constitution and the law." The 
Governor would have failed in his duty and 
violated his oath of office if he acted other- 
wise and thus helped to establish a bad 
precedent. Mr. Dharma Vira refused to read 
certain portions of the address previously 
prepared by his ministers, in order to defend 
the Constitution and the law of the land; and 
this he did in the exercise of his ordinary 
We conciude this discus- 
sion with’ this hope that such an unseemly 
and: painful episode ashad happened in the 


‘Legislative Assembly of West Benga! on 
“March 6, 1969, would never happen in any 


other State legislature, in future; and this 
would require restraint and political prudence 
on the part of our political leaders. 
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cause of its summons." Thus here aiso the word “discretion” was withdrawn. 


To quote Dicey: “Under.the English Constitution they (conventions) have one point in 
common :. they are none of them “laws” in the true sense of that word, for if any 'or-all 
of them were, broken, no Court would take notice of their violation." 


Prof. Dicey, however, admits that “of constitutional 'convertions or practices 


t 


.. Article 155 (1) of the Draft Constitution states : “At the commencement of every session, . l 
` the Governor shall address the Legislative Assembly, or in the case ofa State having a ` 
' Legislative Council, both Houses assembled together and inform the Legislature of the 
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. violent. 


a 


à Strike. 


- from: -doing, -anything 


E ' vr ; 5 

'^Picketing' is not a legal term. It is a kind 
of industrial action used as a weapon bv the 
industrial workers to express their industrial 
grievance.'.Picketing -can be peaceful- or 
It is used for many reasons to inform 


others that a dispute exists with-an. employer, 


to.appraise those delivering of. goods . of a 


dispute, to publicise the dispute and to show 
solidarity and so forth. The Americans use 


''pink-tea picketing’ as opposed to, “mass- 


picketing" used by the British workers. 


The workers believe that they have a right 
to picket premises, to persuade men not to 
work | Or to urge them not to blackleg or break 
But it is limited by Section 7 of 
the Conspiracy. and Protection of Property 
Act, 1875. Section 7 provides thata person 
comits a'crime who (with a view to com- 
pelling any other person to do, or to abstain 
lawful). “wrongfully 
and without legal authority ' does any of five 


‘specified things ..... (i) uses violence to or 
-intimidates such other person, his wife or 
fflidren, or injures his property; (ii) persis- 


‘tently follows him: (iil) hides his tools: or 
=ọther property or.deprives him of them or 


." A new look. at the law of Picketing 


| By | | 

-'' DIK. Mukherjee, | 
Freelance U. K. Correspondent, 

And a: former U. K. Correspondent, II PM. 


hinders their use; (iv) watches or besets 
any .house or place where he is, or any app- 
roach to,it, (v) follows him in the street with 
two or more others in a disorderly manner. 
But an express proviso in’ 1875 permitted 
'attending' at or near a place in order merely 
to obtain or .communicate ‘Information’, 
Section 134 of the U. K:'s Industrial Rela- 
tions Act, 1971, provides that it shall not of 
itself' constitute a tort if more persons in 
contemplation’ or furtherance of an industrial 
action, attend at a place where a person 
Works or carries on business or any other 
place where a person happens to be, not 
being a place where he resides. 


‘Earlier, the Court of Appeal did not take 
a liberal view of the peaceful picketing. - In 
the Lyons v Wilkins, in 1896 and 18989, the 
Court of Appeal rocked the unions by decla- 
ring that- peaceful picketing unlawful as & 
common law nuisance and a statutory 
“watching and besetting'. Lord Justice Lin- 
dley, (by then- the Master of the Rolls) 
declared that “You can not make a strike 


. effective ‘without doing more. than a lawful’ 


and therefore it was, unlawful; for “such, 
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conduct seriously interferes with the ordinary 
comforts of human existence and ordinary 
enjoyment of.the house beset and such action 
would support an action .... for a nulsance 
at common law. However, in 1906, statute 
expressly legalized peaceful picketing. 


A mere apprehension of the breach of « 


peace as a result of the picketing is not eno- . #19IY | words or.violent actions; 


ugh to prove violence. 
^ Bates, 1960, after employers faced with 
pickets had rung for the police, and the 
policeman told the pickets that two persons 
were. enough on the backgate.. The third 
man said, ‘| know my right and gently 
pushed the policemari to join the other. pic-: 
kets and was gently arrested. He was held 


In Paddington v 


to: have. obstructed the police in the execu: ' 


tion of his duty under the Prevention. of the 
Crimes-Act.; Lord Parker, C. J. pointed, out 
in: this case "that the  constáble's' ‘mere 
statement that he apprehended a breach of 
the. peace, obstruction, etc., is not enough 
and that there must. be. proved facts foun- 
ding such. an- apprehension, it would be 
better if. picketers were charged with: crimes 
other than that of obstructing the police-such 
crimes could then be. tried directly and not 
at one remove. He would be a bold man 


who would advise- a trade union official on ` 


“his right to engage in peaceful picketing." 
"Another interesting case has been decided 
in the’ Queen's Divisional Court about the 
right.of picketing.' In Hunt v Broome, 1973 
thé':Queen's. Bench” Division so decided 
that strike pickets and union officials do not 
have.à statutory right under section: 134 -of 
the ‘Industrial ‘Relations Act, 1971; to stand 
ih: front. of ‘a vehicle so as to prevent it from 
moving. when: such can :action" constitutes 
wilful obstruction-of the highway contrary to 
section:121.of the ‘Highways Act, [959, 
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Lord Widgery, the Lord Chief Justice said 
that the defendant John Edward Broome, -a 
trade union official, holding-a poster, stood 
in the roadway in front.of.a lorry driver 
trying to persuade hím not to deliver his load 
to a site. A policeman arrested the defendant 
after telling him to move. 
It was 8 
peaceful picket. The incident lasted about 
nine minutes. 


It was beyond argument that, leaving aside 
section 134, the defendant's conduct was an 


' offence under section 121-a deliberate preven- 


tion’ of the ‘driver . proceeding Blong the 
mgnway as he wished. : Nae 


' The -Queen’s Bench Divisional Court so 


decided when allowing a police prosecutor's 


appeal from Stockport justices” dismissal' of 
an information against Broome, a trade union 


“ Official, for contravening section 121 during - 


the building strike .last- September., Leave to 


. appeal to the: House of Lords: was granted - 


on a Certificate that a general public impor- 


tance was involved in this case. 
j a 


.In another case, it was said i in ‘Citrine’s | 
Trade. Union Law: "the right to picket. isa 
very .intangible one which is very closely 
limited by. the equal right of others- to .go 
about their lawful affairs free, from observation. 


1 
jl ni d 


“After the enactment of.the:Industrial .Rela- 
tions Act, 1971, the. number of' ‘picketings’; 
whether peaceful or violent, are considerably 
increased covering a wide: range of industrial 
regions. 
picketing as a weapon of the: industrial action 
is. not. so. very” effective: as: it::mostly “does 


There were no. - 


—_ 


The .recent experiences ‘show’ Mer - 


"OM PUT 
sed ‘Ww  opuewuEg "y ‘LO'N "095 Sudi O1 1J21 Surpuvis) 


z: ed D'OD “yroyg 
A'a qy NY 25010 DH ‘SNN Da ‘AON DN ‘HeyrypeqIes A'A — HEZEH AS MOY JSI 
Koy DN 'jüSueD's  'e(»ueg "x 'f BAN "x ^v PHEN A'd "IPS DD “Wedged N 'N—Qu3ni 91 191 Surpareis? 


KO NW TndueH "T 
sofreypenegg "l'f o Kogy'a No “YTEyIeS BURYUPES ssi ([edrounig-991A ) [ed "DA ( BHO '[edioung ) 
TEPON 'd'd ‘safiaueg'N ‘MMLI yd  'nseg d SEMSIH NS MEN 'S ‘BYES 'd'S 'Jo1d—( IINA 011971 guns ) 





"BAN ‘yms d'O “'gus'd'a "fr ueg's “USUS "AN 'ungpnogj's's “(mpegeg) moy puz 
TEUPEJd "H'N  "in8UeO'N VON NY “koya ‘WuIg‘g'’s “YIUS"Y -*'g3uig:q ^g ‘TePUOW "Ss (9813 031797 Surpuvig) 


‘SNJNN "Gd *'repunzej 'f ‘geseg 
JV. 'Áow'q ‘sfioneqg yg YS0YH | ‘Ss 'jpuojy W “safIauynu ^g "y ‘sofsoqynw DIV “seg MOY 3S) 
Md "qsoupD's 'TESOYO"M  *'osfiueg [p ‘MONLY So “Ieppewes'd ‘eseseyemnd V "EXMIN "QD Qu3ry 03 Ye] Surpuws) 
SNNN D “ENEG “yy *"reppeurs'g v “(vuzog “padng ) *orumoug “D “Ga 
(290 jodiow4g ) XEPOW ‘dd “(UDHUIGIT) "NA "Cur dag) INW “Md “USOYO cH “hoy 4 CV ( 14812 0) 32 unis ) 





S S" 





UNIVERSITY LAW JOURNAL | 41 


not have the legal or moral sanctions of 
the pjcket's respective unions. It is generally 
organised by a minority section of the militant 
workers or leaders. This picketing is short- 
lived and does notcarry the mass support 
as it does not represent the whole workers' 


interests collectively. The pickets, by their 
industrial action, stage a public demonstration 
and claims support and solidarity trom their 
fellow workers to make it more effective 
but its success largely depends on their 
union's support and attitude to their cause. 


Advocates Comments on the Taxation 
Laws ( Amendment ) Bill, 1973 


We perused the Taxation Laws (Amend- 
ment) Bill, 1973, being Bill No. 34 of 1973, 
as introduced in the Lok Sabha on 9.5.73 and 
referred to the Select Committee and have 
found that the Bill consisting of 145 clauses 
divided into 6 Chapters aims to amend the 
following laws on taxation :- 


(1) The Income Tax Act, 1961 
Clauses 2 to 83 in Chapter || of the 


Bill ). 


(2) The Wealth-Tax Act, 19b7 ( Vide 
Clauses 84 to 112 in Chapter III of 
the Bill ). 


(3) The Gift-Tax Act, 1958 (Vide Clauses 
114 to 137 in Chapter IV of the Bill). 


(4) The Companies ( Profits ) Surtax Act, 
1964 (Vide Clauses 138 to 141 in 
Chapter V of the Bill ). 


( Vide - 


By 
DEVESH CHANDRA MUKHERJEE 


M.A., B.Com., B.L., Supreme Court Advocate, 


Member, West Bengal Bar Council, Ex- 
Research Scholer, Indian Law Institute, 
Author, “Trade Marks Law in India" etc., 
Lecturer, Calcutta University 
Law College. 


The designations of the tax authoritie: 
administering the aforesaid Acts are also pro: 
posed to be changed by the Clauses Nos. 14: 
to 144 in Chapter VI. 


From the statement of the Finance Minis 
ter, Shri Y. B. Chavan dated 23. 4. 73 abou». 
the objects and reasons annexed to the Bill : 
appears that the Bill intends to tighten up th 
aforesaid 4 direct taxation laws by way of th- 
proposed ‘amendments. The Bill's object i 
stated to be the implementation of the recom 
mendations of (a) the Direct Taxes Enguir 
Committee also known as the Wanchoo Com 
mittee and (b) the 47th Report of the Centrt 
Law Commission on the Trial and Punishmer 
of Social and Economic offences. This corr 
prehensive Bill ( now nicknamed as the Blac 
Money Bill ) seeks to :— 


=: gee 


(a) unearth black money and prevent ir 
proliferation ; 
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(b) fight and curb tax evasion ; 


(c) check avoidance of tax through vari- 
ous legal devices including formation 
of trusts and diversion of income or 
wealth to member of family ; 


(d) reduce tax arrears and to ensure that 
in future, tax arrears do not accumu- 
late ; 


(e) rationalise the exemptions and deduc- 
tions available under the relevant 
enactments ; and 


(f) streamline the administrative set up : 


and make it functionally efficient, 


We join with the rest of the country to 


welcome some of the provisions of the Bill : 


particularly those which are meant for plug- 
ging the loopholes for tax evasion. Specially 
the clauses 71 and 72 deserve proper appre- 
ciation by everybody who abhors evasion and 
expects that severe deterrent punishment 
should be inflicted upon tne tax evaders. We 
support the stringent provisions of the Bill for 
prosecution of tax offences. 


We are happy to note that under this Bill 
provisions have been made that in case 
of evasion of taxed amount exceeding 
Rs. 1,00,000/- the offender would be liable 
for regorous imprisonment upto 7 years and 
also fine. 


Although we support the aforesaid and 
other provisions of the Bill which reflect the 
translation of the recommendations of the 
Wanchoo Committee, we however have our 
own reservations and/or comments on the 
other aspects of the Bill. Shortness of time 
and space does not permit it to enter into 


a detailed clausewise discussion of the Bill. 
Our following comments are, therefore, res- 
tricted to the broad policies of the Bill :- 


(a) Firstly, we object against the recent 
trend and/or tendency of the Central as well 
the State Governments to introduce this type 
of one omnibus Bill to effect amendments into 
not only one but more than one and in some 


cases numerous ‘enactments on taxation e.g. 


W.B. Taxation Laws ( Amendment ) Act, 1971 
amending a bundle of 5 different tax and 
revenue laws.of the State. If we have to 
overcome the problem of jungle of laws, 
specially in the field of taxation and other 
revenue laws, we have to see that each Act . 
is amended by separate legislation but not 
by a combined legislation to affect more, than 
one taxation laws. The instant Bill incorpo- 
rates some of the recommendations of the 
Wanchoo Committee relating to the aforesaid 
4 Central direct taxation laws. Was it difficult 
to follow the heretofore traditional way of 
amending each taxation law by each separate 
Bill relating thereto ? Even the Finance Acts 
now are deviations from the settled principles 
and practice of the past i.e. tax rates are to 
be decided once only for one year. Since 
1971 we are however witnessing not one 
but two Finance Acts passed in the same 
year fixing tax rates not only for the assess- 
ment year in which they are enacted but 
also for the subsequent assessment year. 


Law is meant for man but not conversely. 
The average man of our country, even if he 
beatax payer or tax executive ortax practi- 
tioner, is already over burdened and bewil- 
dered with the perennial flood of Acts, 
amendments, repeals, ordinances, circulars, 
press-notes 'and other such things having 
foree of law in the field of taxation. The . 


L 
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othier day no less a person than the Chief 
Justice of the Delhi High Court, Mr. S. N. 
Andley is reported to have ‘confessed at the 
All. India Tax Advocates Convention held at 
New Delhi on 28th and 29th October, 1972, 
, that although the first reading of the first 
sentence of a section of the Income-tax Act 
can be a bit understood but the second read- 
ing -and or the second sentence would result 
into confusion which would be worst 
confounded after the third reading and/or 
the next sentence of that section. If 
that be the position admitted by such 


an eminent man of our Judiciary, the suscep- 


tibility of the common man, towards more 
chaos and confusion about out taxation laws 
can easily be appreciated. Our own State's 
Chief Justice, Mr. S. P. Mitra also commented 


that such frequent change in legislation is- 


one of the leading factors, for laws Delay. 
The question is, should we  aggravate. or 
mitigate it? This Sub-Committee opines that 
this one omnibus Bill should be split up into 
4 separate Bills for amending the aforesaid 
4 direct taxation laws. 


The point is also important because the Very 
object of the Bill as already discussed above 
is to activise the recommendations of the 
Wanchoo Committee and ihe said law 
Commmission. But on a perusal of the 
Wanchoo' Committee's report submitted to 
the Parliament on 20 3.72, it appears thát the 
Wanchoo Committee's recommendations 
not ‘only dealt. with the aforesaid 4 Taxation 


Acts but also the Estate Duty Act, 1953 
in respect of which it recommended that 
the existing level of Estate Duty should be 
increased from Rs. 50,000/- to Rs. 2,00,000/-.. 
If the name or title of the present Bill remains 


as.it is with the aforesaid reasonings and... 


objects as stated by the mover of the Bill, 
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then, we think it will be a misnomer because 
alay man may easily misconceive that the 
aforesaid Bill contains the amendment on the 
basis of the Wanchoo Committee's report rela- 
ting to Estate Duty also. 


(b) Our second comment against the Bill 
relates to one of the objects viz. (c) above. 
Why this Bill should be "to check avoidance 


of tax through various legal devices insluding 
formation of Trusts and diversion of income 
or wealth to members of family" ? It is a well 
settled principle of law and also of morality 
that— 


"it is always open to a person, consis- 
tently with the law so as to arrange his 
affairs that he reduce his tax liability to the 
minimum permissible in the law", 


we therefore fail to understand why there 
should be any necessity at ail to “check: tax 
avoidance which is opposed to tax evasion ? 
Moreover. the universal human value is cheri- 
shed in the shape of formation, maintenance 
and development of so many Trusts serving 
the interest of so many beneficiaries through- 
out our land irrespective of caste, sex, religion 
and other ideologies or affiliations. Why then 
should we now start distrusting, dislodging, 
if not destroying these age old institution of 
Trusts ? One can guess that there might be 
soma snags somewhere due to unscrupulous - 
machinations of the so called Trustees in 
certain specitic cases of these Trusts for the 
purpose of tax evasion but should that be 
sufficient reason to attack this system of Trusts 
and in the name of amending our Tex laws 
should we allow the very negation of these 


Trusts and thereby remove a fundamental on 


eternal beneficial urge in our society. 


(c) the third comment against the Bill 15 
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the addition of unnecessary provisions ` for - 


Audit of Accounts of the assessees belonging p 


to non- “corporate sector. 


- 


Under the provisions of Clause 12 of the- 
Bill all persons who have got .income by: 
profession Or. 
25,000/-.0r turnover or gross: receipts which 


(es 


; t 
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many laws in our country that'a Chartered 
Accountant must engage an Advocate to do 
some: job for him not to speak of signing his 
accounts- and/or cheking his professional 
performance. "In fact there are so many laws 


“in our. country which have provided jobs for 


by business exceeding Rs... 


are in excess of Rs. 25 lakhs in any one of : 
the immediately three: preceding ‘years are . 
under compulsion to maintain accounts. Upto-: : 


this we are prepared to welcome it but we: 


t 


object to the provisions of C'ause 39 whereby. . 
those assessees having professional or busi-: . 


ness : income - exceeding Rs. 50,000/- 
receipts or turnover exceeding Rs. 5” lakhs, 


though they belong to the non-corporate : 
will be bound to get their aforesaid .- 


tat 


sector, | 
accounts audited by an Auditor. and that: 
Auditor's report. will be in thé prescribed.form 
- as‘ envisaged in’ the.recommendations of the 
Wanchoo “Committee under: paragraph '94. 
For this purpose the néw Sub-section 193(1A) « 
and (1B) of the Income- Tax Act have pean 
' proposed in the Bill. ; e. 


Being the members of tiia legal profession; 


LOC: 


we are duty bound to'raise our voice" of pro- | 
test against such unlawful provisions of the l 


Bill. 
particular “profession ' viz., the Chartered | 
Accountancy profession has been pampered ^ 
by ensuring them a market. under baneful * 
force of law.. If the Bill is enacted without 
any amendment .to this provision: then: the 


We think that by such provisions a 


result „will, be that a member, rather a senior’. 
member, of our law profession who is fortu- . 


nate enough to earn that income, will be com-, 


pelled not only to maintain accounts but also., 


to get it audited by engaging a Chartered. 


“Accountant qualified “as such under, the Char-'. 


tered Accountants Act, 1949.. . But is there 
any provision in the Bill.or anywhere in 60 


SO rhany professions other than law. We can 
cite - “the” examples of Insurance Law, Work- 
men's Compensation and other Labour and 
Industrial Laws which cannot be executed 
without the engagement of the members of 
the Medical Profession. Similarly there are so 
many Municipal, Corporation or Urban Laws, 


- Wealth- tax Laws, Estate Duty Laws or Pro- 


perty Laws which cannot be executed without 
the service of the members of the Engineering 
Profession. Again for the execution of Com- 
pany Laws, Co-operative Laws etc. the mem- 
bers of the Chartered Accountancy profession 
must be engaged All the State or the Central 


` plannings at present and for the future are 


- always aimed: at the betterment of those pro- . 
fessions by setting up various institutions and 


. making provisions in the various laws for the 


compulsory engagement of the members of 
^ those professions. Compared to this there is 
not a single law in our land either in the Civil 
or in the Criminal or in the Revenue or in 
other branch of laws which requires the 
compulsory engagement of a member of the 
legal profession. In fact a citizen is permitted 
to prosecute or defend his case in person 
about any branch of litigation before any 
forum from the lowest to the highest in our 
country. The legal profession being placed in 
such a situation, will be further humiliated and 
more denigated if the members of our profes- 
sion specially our saniors will have now to 
approach an Auditor to authenticate the genui- 
neriess of ‘the ‘accounts to be maintained by 


‘them. We strongly protest against this and 


we will -expect that the whole Bar of India - 
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will. join with us to put pressure on the Select 
Committee to remove this -glaring disparity 
between the accountancy profession and the 
legal profession. Wa also hear, subject to 
correction, that because the Wanchoo Com- 
mittee was composed by the members, two of 
whom were from the accountancy profession 
but none from the legal profession, so aslogan 
has been raised that not only before the Taxa- 
tion Tnbunal but also before the Taxation Ben- 
ch of the different High Courts to be created 
for this purpose, a Chartered Accountant will 
beentilled to appear and plead the case on 
behalf of his client without engaging any 
Advocate. Similar demand for acting and 
pleading before the Company Bench of the 
High Court may also be raised by the Charte- 
red Accountants. We are shaky to hear those 
rumours and we draw the. attention of the 
members of the legal profession to this ensu- 
ing danger before it. Sf at all that eventuality 
comes due to our negligence, self-complac- 
ence and isolation from the facts and figures 
around us, then we have no other alternative 
but to insist that the law should be framed in 
such a manner that the Chartered Accoun- 
tants‘ job should end in acting only but he 
should not be permitted in the field of plea- 
ding. In practical sense our suggestions 
mean that the Chartered Accountant will 
simply audit and furnish the reports and do 
other acting jobs but they should never be 
permitted to appear to argue and plead for er 
against the assessees in any forum right from 
the lowest to the highest in India i. e., from 
| T.O., W.T. O, E. D.O, C.T. O, T, R. O. 
level to the Supreme Court. 


(d) We also sound a note of caution 
against the too much concentration of un- 
bridled, unrestricted and — unchannalised 
powers to the Tax authorities for searches, 


. and other fields of social legislation, 


UNIVERSITY LAW JOURNAL 


Seizures etc., as envisaged in the Bill on the 
plea of tonning up the administrative set up. 
we have already tested in the various fields 
of administration, vesting of such wide powers 
specially in the public sectors of our country 
We feel 
that until and unless the people entrusted 
with administration are properly educated and 
imbibed with the sense patriotism, selfless 
devotion and/or love for the country and its 
men, nothing but corruption will ultimately 
result due to such unhealthy vesting of mas- 
sive powers to the revenue authorities. The 
past records of our tax officials point out that 
from peons to the Finance Ministers many 
were proved to be corrupt. Such corruption 
i$ now continued by the unholy alliance 
between some of the present tax officials and 
their ex-colleagues now pseudo tax practi- 
tioners. Therefore, to ensure a clean adminis- 
tration and cater even, impartial and uniform 


justice to the tax-paying public and to remove : 


corruption and unfair competition, repeated 
demands have so far been raised by the tax 
profession that the tax officials should never 
be permitted to practice in the same State or 
Zone where they were previously serving in 
the tax Deptts. prior to their resignations, re- 
tirements or dismissals. Unless proper checks 
are provided in this airection through the said 
Bul their cannot be a proper tax adminis- 
tration. | 


(e) Our last grievance is that though the 
Bill seeks to tighten up the taxation measures 
on the plea of the Wanchoo Committee report 
but the most important portion of that Report 
is being ignored. That Report suggested 
inter alia that the maximum marginal |. T. and 
S. C. rates should be reduced from 97.75% to 
75% only and there should be a uniform tax 


- 
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rate on all Companies and sur-tax should be succeeds in swelling corruption and evasion. 
abolished. It is a universal truth that high We are shocked to see in the Bill a complete 
tax structure spoils the social justice and only silence on such a vital aspect of that Report. 


Law and Morality 


t 


Law, in contradistinction to morality, is 
general rules of external human action: enfor- 
ced by a soverign political authority. The rules 
are backed by the authority and the power of 
the government. Breach of Laws is called 
a Crime. If we break the Law, we are punis- 
hed. Law is universal- and must be obeyed 
by all. A Law remains Law whether we like 
it or not. Law isconcerned only with the 
external acts of man. 
control internal acts. Law is precise, certain, 
clear. It is made, changed by legislature and 
in care of ambiguites, if any, it is interpreted 
by the Judges. 


Morality on the other hand lays down 
moral rules for the behaviour, character and 
conduct ota man. Whereas Law prescribes 
what we must do ; morality lays down what 
we ought to do. Morality has no sanction 
behind it. Itis enforced by individual con- 
science and by the force of Public opinion. 
If we break moral rules, there is no physical 
punishment. Our own conscience will prick 


us and we will get punishment from God, 


Morality is purely a matter of individual cons- 
cience. Rules of morality are not universal 
jules. In a state different people may follow 


It does not and cannot 


"outlived its utility. 


By 
Prof. Indrajit Mondal, M.A., M. Com., LL.M.. 
Ex. W.B.C.S. (Judicial), Advocate, 


different rules of morality. As for illustration, 
for some Indians eating animal flesh is immoral 
whereas for others it is not. 


Morality is again concerned with the whole 
life of man. It regulates both our internal 
as well external actions. Morality is concer- 
ned equally with the thoughts, feelings and 
motives of man which can not be regulated 
by Law. z 


w 


Dafects of moral rules are that they are 
vague and uncertain. The rules of morality 
grow themselves and are not mede or modifi- 
ed deliberately like laws by any authority. 
Morality is based upon the ebsolute standards 
of right and wrong. Breach of merality is 
called a sin and not a crime. Morality is 
imagination/fiction and based on natural Law 
or religions Law which are not proper Law. 


Because of the short comings of morality 
many of us think that in the age of science 
morality has no effective valuo and it has 
in the past morality was 
regarded as sacred Law but in modern age 
morality is neglected. Educated men do not 
believe in the existence of God and have no 
fear of punishment from God. So according 
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to them Law is the foundation of modern 
civilisation. 
eguilable distribution of national wealth and 
resources, for prevention of tax evasion, remo- 
val of corruption—more Laws, more courts 
are necessary and morality can not be of any 
help in solving ae problems. 


In the above we have noted the distinc- 


‘tion between Law and morals-;—Now. the 


question is-How to define the relation between 
the two ? 


Some seeks to resolve the question as. to 
the relation of Law and morals by opposing 
ditectly the one to other. Law is absolutely 


Independent of morals, seperation of Law and 


moral makes Law indifferent to moral rules. `- 


There are certain ‘legal rules which are 
neither moral nor immoral. Thus the Law of 


the Traffic, “kept to the left” has no colou- ` 
ring, ethical or otherwise. 


We also find Law- sometimes tolerate 
what is positively immoral. . Thus prostitution 
Is recognised by Law, but it is condemned by, 
Morals. Exploitation Is legal but not moral. 


This is because law is not concerned with, 


the perfection of human character, but only 
with establishment of . prac and order in 


society. - 


Law Is not limited to régulating the exter- 
nal side of actions, it always takes note of 
motives. Modern Law goes much further than 
primitive Law In this respect. In Law of con: 


tract real consent is necessary. otherwise. the” 
. contract is voidable. Section 23 of the Indian 


contract Act says if the object or considera- 
fion of contract are immoral, they will be 
'unlawful and contract will be void. 
nal Law the juridical character of an act is 


- 


-For -controlling price. rise, ‘for’ 


- majority cases 


. other. 


In crimi- ` 
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fixed not merely by the result to the injured, 
but by the intention of the doer. !n case of 
.murder for intentional killing and uninten- 
tional. killing punishments are different. “In 
Civil procedure Code section 13 and 151 
empower courts to apply PEDES of morality 
..and Justice. 


| in reality Law is never wholly seperated 
from moral ty. Law is besed on morality in 
It is minimum ethics whose 
observance at a given stage of social develop- 
ment is absolutelv indispensable. Law is only 
a part of morals, the part which fixes the 
indispensable conditions of the given social 
order. ; All moral requirements beyond this 
indispensable minimum constitute morals in 
the strict sense as distinguished from Law. 
Observance of these requirements is only 
desirable, not indispensable, they are in some 
sort an ethical luxury. 
Law is related to morals : 


Law is supplementary to morality. One is 
not complete without the other, object of Law 


is to realise morality. Without morality Law 


cannot do. Students of Law must be con- 
versant .with moral rules. So close is the 
connection between Law and morality that 
the anclent writers could not distinguish 
between the two. One was confused with the 
'Law and morality affect and react 
upon each other in the following ways : 


. 1) Law Is based on morality: Sometimes 


. we find that morai rules are often indentlcat 
— with legal rules, especially where legal rules 


, deal with what are called “external morality’. 
. Thus the Injunction "Do not steal” is both 
moral as well as Law. Man must maintain his 
parents and children—is both moral and Law. 
Before 1956-it was only moral 
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"Law does. not cover the whole field of 
- morality. To change all moral duties into legal 
duties will destroy morality. The state has a 
moral and i.e. the perfection of man in society. 
. Laws of the state must try to realise that moral 
“Object. No state can dare to pass and enforce 
a Law which is immoral in the eyes of its 
people. Majority people obey Laws not so 
much out of fear of punishment as from the 
realisation that they are right and have a 
;moral object and because they conform to the 
-standards of right and reason. Laws ofa 
. country reflect the prevailing moral standard 
of its people and are a mirror of the morality 
‘of the people. 


ii) Morality affects and Changes Law: With 
‘social developments new moral opinions 
“begin to penetrate the social consciousness. 
Moral notions progress faster and develop 
quicker than Law. Law presents a lower step 
in development, a step which morals have 
already taken. fn changing world moral 
standard can’t stand still. When moral stan- 
‘dards vary from time to time, the Laws go on 
adjusting themselves. What the people con- 
sider immoral may become illegal also gradu- 
ally. Immorality of the past becomes illega- 
lity of today. What was in the past concern 
of morality is today a concern of the state. 
Till yesterday it was only a moral duty of the 
Father to educate and maintain his child. 
Today ' in many progressive states including 


banning child marriage. 


India, it has become his legal duty also. In 
the past it was moral duties of employer to 
provide for good working conditions in fac- 
tory, to pay living wages, -Providend Fund, 
not to make labourers work for long hours etc. ' 
Now in all civilised States they have become 
legal duties and state enforces that duties by 
punishments. Thus our ideas of morality 
crystallise into Law in course of time. 


iii) Laws also affect and influence morality : 
Law may influence and change the moral 
standard of the people, What is simply illegal 
today may become tomorrow immoral and 
crime as well, In the past century when 
custom of SATI was banned in India, in the 
beginning it was only a legal rule but now it 
has become a moral rule also. We now con- 
sider Sati-custom to be definitey immoral. In 
this way Law has changed morality 


t 


iv) Law cannot go ahead of morality : 
Morality can change Law and Law can change 
morality but if a Law is far advanced of the 
morality, it is likely to be-disobeyed. Many 
years ago Sharda Act was passed in India 
Indians did not con- 
sider child marriage to be immoral, therefore 
the Law was obeyed more by breach than by 
performance. It became a dead letter. Law 
of Prohibition failed in U. S. A. because the 
Americans did not consider drinking as 
immoral. 


- "Law Behind Lawlessness 


While the origin of man is still shrouded 
in mystery, the story of his descent from the 
tree tops into the civil society is fairly well- 
known. Itis widely accepted that man was 
born into a state of nature, governed by the 
laws of nature, and ultimately settled down: 
to the civil society, where man-made laws 
would regulate his external life and conduct, 
his relations with his neighbours organised 
into a rival groups, often competing with 
one another, and at times co-operative as 
well. The state of nature was a place 
where, according to one estimate, “life 
was solitary, poor, nasty, brutish and 
short,” while accarding to another, it was 'an 


earthly paradise,” where peace and plenty 


prevailed. [t was soon recognised that laws of 
nature were no substitute for statutes, which 
began to take shape differing in colour and 
content as the needs of man grew in number 
and complexity. Law as we understand it 
to-day, prescribes a way of life, and is consi- 
dered essential, nay, indispensable, for the 
harmonious development of civilised existence.. 
In fact, life becomes, impossible without 
some kind of law to regulate the behaviour, 


A 


By 
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of the people of the society in which they 
live. Law itself has undergone changes accor- 
ding to its changing objectives throughout 
the ages. Once upon atime the king was 
considered to be the law-giver, not necessarlly 
the philosopher-kIng as contemplated by Plato 
in ancient Greece, or Rajarshi Janak of ancient 
India. Even tyrants had their laws, which 
were meant to serve their own interest to, 
the total neglect of the rest of the community. 
Since those days much water has flown down 
the Danube, the Ganga and the Volga causing 
conceptual changes in the very connotation 
of law itself. With all its changes in colour. 
and content law has pursued mankind from 
the cradle to the grave, and as such, much 
depends upon the nature of law itself and 
its role in shaping the contour of man's 
life and living. The tyrants of old are dead 
and gone, and we have founded a system of 


"government of the people, for the people, 


and by the people, otherwise known as the 


' democratic form of Government, which has 


in. some, form or other come to stay all over 
the world for what it is worth. 
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The modera conception of laws basically 
different from its ancestors. To day law is 
cansidered to be the child of morality. And 
when the” child grow into manhood, law 
equates morality, and in its stage of growth 
law must approximate the moral end 
which it seeks to serve. It is conceivable 
that modern legislatures both here and abroad 
turn out laws which are totally devoid of their 
moral content. And here begins the tragecy 
of human life, an inner struggle between the 
dictates of constience and the commands of 
the legislature as embodied in the statutes. Nor 
is this all. For while conscience is generally 
an attribute of the individual mind, or, at best, 
of the group mind, we can hardly conceive 
of a national conscience, one shared by every 
member of the community. A democratic 
legislature has an advantage over tho indivi- 
dual or the group conscience which claims 


to represent the will and conscience of the 


community in their representative character: 
in case of conflict between these two types 
of conscience one is at a loss whom to obey- 
his own conscience, or the so-called cons- 
cience of the community as . functioning 
through the state legislature. And in the 
duel that follows, the latter, which is ine- 
vitably backed by the physical force, invariably 
. wins. Individual conscience which dictates 
one course of action may often collide with 
the so-called will of the people as expressed 
through the legislature. And this gives rise 
to the problem of lawlessness now: being 
witnessed all around. 


In this article, we propose io 


probe 
the law behind lawlessness with which 
we have begun to live together. From what 


has already been stated it will become clear 
that the major cause of lawlessnesx lies in 
the inadequacy of the moral content and 


the over-abundance of the physical, which 
gives sanction 10 the laws enacted nowa- 
days. Laws are made and intended to be 
enforced by the whole apparatus of the 
physical force ‘at the command of the law- 
giver, rather than by an appeal to the 
moral conscience of the individuale or of 
the groups likely to be affected thereby. 


Man after all is a moral being, and any- 
thing immoral has the least chance of being 
accepted by him. Institutions which have 
gained recognition by sheer publicity and 
propaganda cannot endure and survive for 
long if devoid of the moral content, which 
alone can produce the necessary grounds 
for obedience. Democracy and socialism 
can seldom co-exist And the nation which 
professes democratic socialism as its objec- 
tiva is bound to pay the penalty for such 
grave political enor, however well conceived 
and well-intentioned it might be. Democracy 
with its multiplicity of parties makes for total 
national disintegration; socialism which con- 
notes concentration of power in fewer and 
fewer hands bteeds discontent and disafiec- 
tion among the rival groups aspiring for 
power. Democracy which lays greater stress 
upon numbers results in hypocrisy. A socialist 
society on the other hand is a bureaucrats’ 
paradise While democracy equates stupidity 
with wisdom, socialism breeds jealousy and 
corruption at all levels. India has lived through 
a combination of these two politico- -economic 
experiments during the last 26 years, and 
each year that followed has been dubbed 
almost universally as worse than what prece- 
ded it It is not atall denied that ideally 
speaking both democracy and socialism. 
are perhaps the best social order that one 
can conceive ; but idealism is not enough. 
One must learn to live with realities as well. 


. other. 


~ 


A government which claims to be both demo-. 


cratic socialist has been found when viewed 
In concrete term to be neither the one nor the 
A democratic socialism has proved 
to be a hybrid product, a contradiction in 


terms, a hotch-potch arrangement which has. 


been exposed thoroughly by' actual experi- 


`~ 


ment. The reason is—we got democracy with- 
out paying the. price for it; we got socialism 
without paying the price for it, We ignored 
the warning that "universal teaching must 
precede universal enfranchisement" ; we got 
socialism by means ofa resolution, and not 
by revolution which is the price socialist 
countries must have paid for their success, 
fancied or real is anybody's guess. "And 
it is small wonder, that the laws passed by 
the Union legislature or by the states command 
little respect and are rarely obeyed. - 


Laws, it soul be noted, are no anga 
the monopoly product of the 
sovereign Or non- -sovereign : laws include not 
only the constitutional laws, ' the legislative. 
enactments and statutes, ‘but also comprise 


all kinds of subordinate legislation including : 


the regulations, ‘rules and orders that 
may be issued by the executive from time 
to time. The latter type of legislation, i.6., 
the rules and orders provide the most fertile 
ground of lawlessness that is very widely 


practised to-day. Appart from the laws of the - 
_ constitutions ‘which provide for l 
concentration of power at'one centre. 'and 


come into conflict with local aspirations for 
self- -government, and thus p4ovoke political 
unrest and tawlessness and sub terranean 


activities to achieve political ends, minor legis- 
rationing: 


lations like those governing the 
system which prohibits entry of rationed 
articles into the area under rationing, the 
percentage’system of attendence which ‘insists 


UNIVERSITY LAW JOURNAL 


legislature, . 


enormous | 


: mic, problems becomes 
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upon a minimum percentage of attendence 


in ' schools and colleges and also in .the Uni- 


versities as a pre-condition for admission to 
examinations, the guest control order, ths 
licence and permit systems, the issue of 
export-import licences, the arbitrary decisions 
of. the transport authorities to raise the fare 
structure, are among the ill-conceived mea- 
sures that open up flood-gates of bribery 


, and corruption, jobbery, nepotism and favour- 


itism in those in authority and provide provo- 
cations which induce widespread public in- 
dignation, and provide, occasions for lawless- 
ness on the part of the anti-social elements 
sitting oa the fence, and waiting for excuses 
of some sort or other. In one word, the 
law behind lawlessness is the psychology 
of situations created by lawmakers themselves, 


. who are out to make laws without possessing 


the minimum equipment and competence for 
the purpose. How, one wonders, would a 
prospective’ legislator like the suggestion 
that the minimum eligibility of a legislator 
should be graduation in law, as the minimum 
qualification prescribed for a licenced prac- 
titioner in medicine and surgery or engineering 
is a degree or diploma in the respective 
subjects | 


While .the question of eligibility for the 


` function. of law-making - may raise guite a 


long-drawn controversy, and Akbar and Shibaji 
may come to the resgue of the under- graduate 
law-makers of modern times, there seem to 
benotwoopinions that the country is going 
definitely from bad to worse, that we are on 


-board a sinking ship and that it is about 
“time. we engage ourselves in quest of imme- 


diate - remedial measures. Criticism which is 


merely negative and destructive is not enough: 


a constructive approach to the politico-econo- 
imperative which 
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shall not only diagnose the disease, but also 
provide effective specific both preventive and 
curative as well. Not long ago we lived 
under a foreign power, and it is almost a 
legend repeated ad nauseam that we saw 
better day than we witness at the present 
times. ‚Thè present writer is witness to those 
happier days when prices of essential articles 
were many timas cheaper than they are to- 
day. The British would, of course, exploit 
the people in a straight- forward manner, 
unlike to- day when we are exploited, may 
be unwrittingly by the rulers in succession 
since independence through planning and 
deficit financing causing galloping inflation 
which is, to put it politely, a kind of robbery 
by the backdoor. .Inflation, which robs the 
money's worth in terms of commodities, 
makes us progressively poorer and poorer 
and causes universal restlessness and desti- 
tution, which often breaks out in lawless- 
. ness. And how to account for all these poverty, 
squalor and miseries all around ? As part 
of a scientific enquiry we are entitled to 
presume democratic socialism to be a probable 
cause of all this misfortune. 


2 1 


The growing unemployment, the spiralling 
prices, the mounting tension, both : political 
and economic, are among the.symptoms which 


unmistakably augur ill for the nations future 


and present an earnest for her ultimate 
collapse. Prudence would dictate that when 
a patient is found to be getting worse day 
after day, the physician attending should be 
dropped: for a better one, and the prescription 


replaced by another promising a cure.. During . 
election the nation chose ` 
to a, change the. doctors who unfortunately. 
persisted doggedly in persuing the prescription 
tried. unsuccessfully over. the ‘years . since, 


the last general 


necessarily be the sauce for the goose. 


independence. As it has admittedly failed to 


Show better results, the specific of demó- 


cratic socialism should be shelved for. the 
moment, if not mercilessly thrown out for 
all times to come. We should never forget 
that what is sauce for the gander may not 
What 
IS applicable to a small country of a few 
crores of people may not suit a countiy like 
India with a popoulation of about sixty crores 
A unitary government, for example, may be 
necessary for countries like the U.K. but for 
countries like the U.S.A. or U S.S.R., also for 
INDIA a truly federal government is considered 
essential, which alone is competent to unite 
the apparently contradictory centripetal and 
centrifugal forces operating throughout the 
country. Secondly, if socialism is to succeed, 
in India it,should be less than national, even 
lesser than provincial. And to make socialism 
effective and purposeful the country should ' 
be constituted into 150 states, more or less,’ 
corresponding to the U.S A.'s fifty for a popu- 
lation roughly? of India’s. While Gandhiji 
suggested creation of Village Republics, and 
the framers of our constitution provided for 
a sovereign, democratic, republic for the whole 
of India, a compromise between the two: 
extreme standpoints may be found in the 
suggestion for the United States of India 
comprising 150 constituent states, more or 
less providing for a kind of district or Muni-: 
cipal socialisim within the broad embrace . 
of the Union of India. Viewed in the light 
of the above suggestion the problem of Andhra 
and Telengana can be immediately solved 
without creating further bitterness of relations 
and provoking further lawlessness. The case 
of Cachar. Bidharva, Jharkand and many 
other groups aspiring for autonomy within 
the Indian Union should also be considered. 


Xin like manner. This is exactly one of the 
“suggestions contained in my printed appeal 


addressed to the MLA’s, MP’s and the Prime . 


‘Minister of India, to whom copies of same 
were sent in due course. Copies of the said 
appeal, it should be noted; were also sent 
to the President of India and to the Governor 
-of West Bengal, and were duly acknow- 
ledged. Other suggestions contained in the 
aforesaid appeal included pleadings for i) 
‘Autonomus status for the states to be formed, 


which shall be subject to the central autho- 


rity only in respect of certain functions 
strictly to be enumerated' in the ' constitution. 
ii) Nationalisation of all political parties. iii) 
Renaming of the Union legislature as INDIAN 
NATIONAL CONGRESS. iv) Introduction of 
Lot vice Ballot as a method of election and 
nomination for appointment to public office, 
legislative or other so long filled up by elec- 
tion through the system of Ballot. v) Provi- 
sion for criticism of opposition to and dissent 
from the ruling group both inside and outside 
the legislature without entailing disciplinary 
action against the critics of governmental 
policies. These are among the steps that 
may be adopted to provide the necessary 
political infrastructure for the nation's effec- 
tive administration of affairs vitally affecting 
the people. To those may be added a further 
provision economic in import prescnbing 
competitive capitalism under strict official 
vigilence and supervision in lieu of the 
national socialism to which the nation is 


presently committed with all its paraphar- : 


nelia of planning and deficit financing, its 


constant threat of take-over and nationalisa- ' 


‘tion of firms and industries. While adequate 
arrangement should be made for bringing 
offenders to book, ensuring speedy dispo- 
sal of disputes between the employers 
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-and employees of all categories, . govern- 
ment and. private alike, all -strikes : and 
lockouts should be declared illegal, and 
banned altogether. A revival of: Gandhian 
, economy should be considered mutatis mutan- 
dis in the light of the largely changed con- 
text since. Family, and not the individual 
should be considered as the unit for purposes 
of emplóyment ; and care should be taken 
to see that every family should be having 
at least one employed person, one radio set, 


one wooden husking machine, one milch 
cow, a.plough and a pair of bullocks. |f the 
suggestion. for the introduction of Lor in 


lieu of-Ballot is considered too odd and 
inappropriate, franchise should be restricted 
to those who have passed a kind .of ‘civic 
education” containing elementery knowledge 
of all science, arts and commerce subjects, 
besides a working knowledge of nursing ( for 
girls ) and first aid for all adult receipients 
"before they are admitted to the right of 
suffrage. 


Last but not the least in importance, 
“law and order” should be a Union subject to 
ensure equal protection of law to every 
citizen living in any part of India. While 
the .precise division of subjects between 
'the states and the union should be left over 
for expert consideration, the problem of law 
and order should be the exclusive respon- 
sibility of the Central authority unlike at the 
present moment, and there should be no 
Lal Bazars in any part of the country except 
under the grand auspices of the Central 
authority. And the police authorities in 
"charge of internal defence of life and property 
should be made independent of the state 
ministry concerned. Internal defence, under 
the Ministry of Internal Defence so to be 
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designated, should be structurally and func- 
‘tionally related to the overall Defence ( i.e., 
Army, Navy, Air Forces.) which whould be 
continued to the: exclusive concern of the 
Central authority ; only care should be taken 
to ensure that the police units to be drafted 
inastate shall have different linguistic com- 
position than the people concerned ; for 
example, in Assam, the composition of the 
Civil Defence unit should be other than the 
Assamese, or in West Bengal, other than the 
Bengalees, and so on. In all the states of 
the Union a permanent judicial tribunal con- 
'sisting of 6, 7 or 9 retired judges ( Supreme 
Court or High Court ) or Teachers of Law 
should be set up to watch, to keep vigil 
over the activities of the local units of the 


i 


Union Ministry of Internal Defence, and to 
hear references that may be made to them — 
by the aggrived people of the state concerned, 
and to provide remedies accordingly. This 
provision is intended to protect the local 
people from the possible tyranny of the non- 
local people manning the police adminis- 
tration. And this will be an added safeguard 
for the minorities, who live on sufferance of 
the majority in the state, who are treated either 
as guests unduly pampered or as pests unjustly 
harassed by all manner of people for all manner 
of injustices, fancied or real, sufferred by the 
majority at the hands of the pampered few. , 
The law behind lawlessness is more psycho- 
logical than legal, and should be dealt with 


accordingly. ' 


“Guarantees as Security for Bankér's Advances" 


Frequently to secure a clean advance or 
' to buttress a tangible security, a banker 
demands a guarantee as an additional security. 
A guarantee is, however, replete with legal 
complications. 


DEFINITION :— 


A contract of guarantee is a contract 
whereby a person agrees to be liable for a 
debt/performance of another person who must 
be legally bound to pay/perform that Act, 
Section 126 of the Indian Contract: Act, 1872, 
gives the difinition of guarantee. There are 
three parties to the arrangements, viz, the 
surety, the creditor and the principal debtor. 
It is sufficient that the principal debtor is 
impliedly a party to the contract ( Suresh Sing 
‘Vs. Akhauri. ) 


ESSENTIALS OF A CONTRACT OF GUARANTEE :—. 


Like’ any other contract, a contract of 
guarantee must be supported by :— 


(a) A lawful consideration as defined in 
section 2(d) of the Indian Contract Act, 1872 
( Gurdas Vs. Guranditta. ) 


Ashok Roy, B. Comm. A.C.S. (India), 
A.C.B.I. (London) 2nd year, Roll 17 Section Y 
Calcutta University College of Law, Cal. 


(b) The parties must be capable of enter- 
ing into valid contract. 


- (c) Free concurrence of all the parties :— 
In other words (i) there must not be any non- 
disclosure of material fact (is) no fraud or 
misrepresentation of facts ( Mackenzie Vs. 
Royal Bank) (iii) There must not be any undue 
influence on the guarantor. 


KINDS OF GUARANTEE :— 


A guarantee may be "Specific" or “Conti- 
nuing”. A specific guarantee is given for a defi- 
nite purpose, such as the payment of a certain 
cheque or the financing of a particular opera- 
tion. A continuing guarantee is one which 
continues to cover a series of loans and 
operates to secure the ultimate balance. 
Whenever a "Cash Credit" or an "Over draft" 
on current account is to be secured by a 
guarantee, the banker should ensure that the 
document executed is a continuing guarantee 
in order to prevent the operation of the Rule 


in Clayton's case to the banker's disadvan- 


tage. 


It is to be noted that "Joint and several 
Liability" guarantees confer, superior rights 
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to the creditor than the “Joint Liability" 
guarantees and it is because of this that the 
guarantees taken by the bankers from joint 
sureties invariably make the latter jointly and 
severally liable. 


BANKER'S GUARANTEE FORM :— 


A banker's form of guarentee is invariably 
an elaborate form of contract that gives the 
bank the greatest possible protection and 
covers all circumstances that might arise to 
prejudice the security. 


GENERAL PRECAUTIONS :— 


The salient points which the benker would 
be expected to observe while taking a guar- 
antee are :— 


(a) The guarantor should be a man of 
means, possessing high integrity and trust 
worthiness, and be considered good for a 
clean advance. 


(b) Periodical reports on the borrower as 
well as the guarantor must be obtained. 


(c) The contract of guarantee should be 
executed in the presence of a senior officer of 
the bank. 


(d) The document should be executed on 
‘the bank’s approved form only and should be 
‘properly stamped before execution. 


(e) No advance should be made until all 
the proposed guarantors have signed the 
document. 


SOME SPECIAL TYPES OF GUARANTORS :— 
' (a) WOMEN ;—In the ordinary way, a 
woman guarantor should have the guarantee 


form explained to her by the banker or solici- 
tor but where she is guaranteeing an. advance 
to her husband or to a Company/Business 
concern in which her husband is interested, 
itis necessary that she should receive the 
guidance of an independent solicitor. The 
solicitor should be required to furnish a cer- 
tificate that’ she has signed the guarantee of 
her own free will and after the contents have 
been explained to her. 


(b) MINORS :—Persons of unsound mind 
and insolvents :—A minor's agreement is void 
of initio ( Mohoribibi Vs. Dharmodas: Ghosh ) 
similarly, a lunatic's and an undischarged 
insolvent's agreements. are void: Therefore, 
a banker should not accept guarantags from . 
such persons. . pg 

(c) PARTNERSHIPS —A partner in: a" part- 
nership firm is not supposed to bind his co- 
partners by guarantees ( Brettel Vs Williams): ` 

(d) , Joint Stock Companies :—There must 
be specific power'in the Memorandum. of 
Association of the Company for giving a 
guarantee, | T | 
RIGHTS OF A GUARANTOR :— | 

Firstly, he is entitled at any time to know 
the extent of his liability. The guarantor.is 
not, however, entitled to be informed of.the 
amount of the: debtors liability: if this is in 
excess of the amount of the guarantee, orto 
inspect the debtor's account. 


Y 


we A 


Secondly, if a guarentor, ət any time,. pays 
off the debtor's liability, he will be entitled toj 
be placed in the position of the banker. 


| 8 - 


14 
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| Thirdly, when a creditor-makes-'séttlement ` 
With, or promises to' give. time t0,-or- promises . 
"not to'sue’ the principal debtor, - the: surety is | 
discharged : from liabi lity under.the. 'guarantee, 
unless. he assents to: such: ‘a contract; 


t 


1 


Fourthly, any variation A the terms of the. . 


contract between the principal debtor and the 


‘creditor, without the consent of the guarantor, 


discharges the guarantor ( Ramanund Vs, 
Soondar ). | 


t 


- 
| 
ur , 


DETERMINATION OF THE GUARANTEE :— 


Determination of the guarantee binna 
the.continuing nature of the security and fixes > 


the guarantor's liabilityas'at that date. The 


guarantee would be determined or crystallised 


by any one of the following ways :— 


=a) Repayment of Loan by the Principal 


"debtor :—f the Principal debtor repays his 


advance and it is not' the intention that he | 


` shall borrow: again; the guarantee is cancelled. 


t 


At this stage, it is prudent to remember the . 


ever present risk of frádulent preference, by 
the customer whose real .aim is.to free the 
guarantor from liability. 
merits -detailed investigation sor that. the dan- 
ger can be appreciated . and steps taken to 
protect the bank's position (L. C. Mather.) | 


(b) Situation may sae when the guaran- 
tor comes forward and voluntarity wishes to 


discharge his lability. When the appropriate | 
perjod of notice ( usually three months.) has” 
been given and has' expired, the principal 

debtor's account will be , stopped and the : 


guarantor will them be liable for the amount 
of the debt outstanding. 


(c).-Death of » guarantor or principal 
debtor :—If the guarantor dies, the guarantee ` 
Is determined. The principal debtor's account 


| i z t 


; „with the position. 


Itis a real risk and - 


= 


m 
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- should be-stopped-under advice to him and a 


notice must.be given'to the personal represen- 
. tatives. of the guarantor of the liability of the 
estate, and their proposals sought for dealing 
Strictly speaking, where 
“the guarantee binds the personal representa- 
‘tives of the deceased guarantor by a clause, 
the account of the borrower can be continu- 
ed unbroken until the ‘expiration of such 
notice. ‘The validity of this provision was 


- tried and proved in Coulthard Vs. Clement- 


son, and the liability of.the deceased’s estate 
- for further advances pending notice from the 
exeutors appears to be supported in Egbert 
Vs. National Crown Bank. Reliable notice of 
the death of the principal débtor automati- 
cally determines the surety's liability since 
further debt cannot be incurred after death. 
(d), ‘Insolvency of the guarantor deter-- 


^ mines the guarantee. The Bank should break 


the account and the official Receiver appoin- 


` ted must be advised of the liability. 


Insolvency of the principal debtor would 
determine the guarantee and the banker 
should break the account. A guarantee is a 


. good form of collateral security in thé event 


of the insolvency ofthe principal bebtor, for 
the banker has the right to prove for the full 
amount of the debt and interest egainst the 
estate Of the insolvent debtor, and to all 
‘upon the guarantor to make up the deficit. 
In practice, however, it is usual tofcall on 
the guarantor for payment of the amount of 
the guarantee or of the debt, which ever is 
smaller, stating that interest and other charges - 
jenen be added. - 

(e) : Service of a notice of demand by the 
- Banker :—lÌn order to enforce the security, 
. when a banker serves such a notice it is advi- 
sablo to break the account and .account 
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further transactions in a separate account 
opened in the same name. 


The death of one sureties ( Beckett Vs. 
Addyman ) and, where an’ appropriate provi- 
sion is included in the guarantee, the estate 
of the deceased will remain liable until notice 
is received from his executors and from all the 
other guarantors. | i | 


In case of a notice of insantity of a joint 
and several guarantor, the best course for the 
banker would be to stop the account as the 
insane party certainly cannot be held liable for 
future advances ( Bradford Old Bank Ltd. Vs. 
Sutcliffe), 


Legislation in the Federal Republic of Germany 


Before plunging directiy into the concept 
of legislation in the Federal Republic of 
Germany, it would be worthwhile to have 
an idea of a couple of German terms, vix., 
"Land" (plural: “Laender”). and'Bund”. “Land” 
means a “State” or a particular region forming 
a part of the nation as a whole, whereas 
the term "Bund" is used to imply a "Fede- 
ration" or a "Federal. Authority". It may be 
mentioned here that the Federal Republic 
of Germany is made up of eleven "Leander" 
or "States"  ( Bavaria, Schleswig-Holstein, 
Bremen, North Rhine-Westphalia, etc.). These 
“Laender’, apart from donning all the charac- 
teristics of statehood,also possess both primary 
and secondary rights. The "Bund", on the 
other hand, mainly concerns itself with pro- 
blems relating to centralised interests, thus 
offering the “Laender” enough scope to carry 
on their own activities. 


LEGISLATION 


Provincial legislation is a concern of the 
‘“Laender’’, except those regarding centralised 
interests which are reserved by the "Bund" 
under: the provisions laid down in the. Basic 
Law of. May 23,. 1949, governing the Cons- 
titution- of the Federal: Republic of Germany. 


. Constitution. 


to court control. 


By 
SHAKYA SEN B. Com. (Hons). LL. B 
G. I. Sprachdiplom (Munich) 


Powers concerning administration of law, are 
also divided up in the same manner. 


-- The Federal Constitutional Court represents 
a State court of justice, independent of all 
other constitutional organs. The Federal Court 


is responsible under the Constitution, for a 


fair legislation, for supervising all political 
and administrative matters and for an effective 
administration of justice, all in accordance to 
the implications of the Basic- Law forming the 
All state organs are subject 
to legal enforcements and all state activities, 
What is known as the 
"General Clause" in administrative law, gives 
a citizen the right to have any decision by 


‘ a state agency that is prejudicial to him, 


reviewed in an ordinary court, 


All jürisdictional gestures are based on the 
clauses laid down in 'the Civil Code. An 
innovation is the realisation of the equality of 
the two sexes by statutory provisions. 


The Government, as in all other countries 
guarantees the privacy of property and of 
inheritance. Acts relating to expropriation 
and. restrictions imposed on private property, 


may be performed, provided these are in 


“ 


the public interest and ignore any payment of 
compensation whatsoever. 


Apart from the civil and criminal courts, 
the Federal Republic of Germany also possess- 
es constitutional, social,finance, administrative 
and labour courts; any suit arising in these 
courts, may seeks its final judgement in the 
corresponding Federal courts. - So far as 
organisation and finance are concerned, the 
“Bund” is responsible for the Federal courts; 
the “Laender” for the other courts. 


The centralised ( federal) takes of the 
"Bund" includes foreign policy, «defence, 
currency post and telegraphs, railways, indus- 
tria] policies, etc. General uniformity in legisla- 
tion is also maintained by the "Bund". On the 
other hand, the "Laender" are responsible for 
cultural, literary and all other educationai 
matters. Federal laws are also executed by 


them. The maintainance of police and other’ 


home. affairs are, quite obvicusly, also. the 
concerns of the ' Laender”. 


The most important legislative organ of 
the Federal Republic of -Germany is known 
as: the "Bundestag", which is elected by the 
people and functions for a period of four 
years. The “Bundesiag” passes the laws 
and therefore, constitutes the Legislature. Its 
parallel function is the supervision of the 
Executive -too. 


Another body called thé "Bundesrat", has 
been created to represent the "Laender". Its 
chief duty is to prevent inter-"land" disputes 
and , promote-.co-operation of the “Laender” 
in legislation ; 
Second Chamber. ,However, federal. laws 
having specific Implications to the "Laender"'; 


collar workers, .i. 
equal. status as of the "Beamte" or civil .ser- 


to .this .extent, it acts. as a 
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must be expressly approved by the “Bund- 
esrat”. Nevertheless, it may be distinctly men- 
tioned, that legislat'on initiated by the "Bund" 


is placed in the hands of the representative 


legislative organs; there is no such thing as 
laws passed by the people. The “Laendar” 
have the right to enact their respective laws, 
except of course, when this right has been 
expressly reserved to the “Bund” under the 
clauses of the Basic Law from which stems 
the Constitution. 


Itis the sole duty of the Federal Govern- 
ment,which represents the executive authority, 
to execute the various laws. It is also vested 
with the right to initiate legislation and most 
parliamentary bills are drafted by its depart- 
ments. As organs responsible for the execution 
of the laws of both “Bund” and “Laender”,the 
communes(known as’ Gemeinden” in German) 
are under the harness of the “Laender” and 
under circumstances where they are required 
to perform state duties, they are simulta- 
neously required to follow the instructions 
of the "Laender' '.' 


Labour Legislation in West Germany. 


The social structure of the Federal Republic 
of Germany underwent a rapid change with 
the industrial revolution starting from the 19th 
century. Consequently, the number of self- 
employed persons showed a steady decline 
while that of officials or "Beamte" (1. e. civil 
servanis) and office staff or "Angestellte" 
(i. e. white-collar workers)—and above all, 
of factory workers,-increases. After the First 
World War, the "Angestellte" or the white 
e. the office staff, acquired 


vants, who had so long enjoyed high social 
positions. Today there -exists no shade of 


. demarcation. between the two categories from 
' both.economic and functional viewpoints. 
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The Basic'Law of May 23, 1949, lays 
special emphasis. upon human and: fundamen- 
tal rights and upon overall. legal protection to 
all citizens. - This Basic Law guarantees 
uninterrupted choice of trade, profession and 
vocation as well as the place of work and 
training centres. ‘Every employes has the 
right to paid holidays, to exemption. from work 


affecting life and. health while at work. By 
far, labour problems are solved and settled 
throug direct discussion between "the emplo- 


. vested rights to settle the problem between 


the labour and the management. Noticeable 
is, that there is no such thing as compulsory 
arbitration by the State. That is probably one 
- of the 'many reasons why, in spite of 
“being given full rights for strikes and for 
“freedom of assembly” under the Constitution 


~: 88 governed by the Basic Law, the disciplined 
on Sundays and holidays and to protection ds 
against unreasonable dismissal and any risk 


and responsible behaviour of the workers 


“since 1945 has not given rise to any major 
" industrial dispute leading to any serious loss 


in production and man-hours for the last 
twenty-seven years in the Federal Republic 


yers' association-and the trade unions. of Germany. 
In the case of disputes, the employers’: ; 
associations and the trade :unions `utilise:.their . ` 
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Parliament-“The Omnipotent” 


April 24, 1973, would be regarded as as a 
red letter day in the history of the Indian 
Constitution and also in the history of Judi- 
ciary in India. This was the day when the 
Supreme Court reversed its 1967 Golaknath 
Ruling and upheld Parliament’s right to 
amend the Constitution, including the Funda- 
mental Rights, but not “the basis structure of 
frame work” of the Constitution. 


The special Bench ( largest ever bench of 
13 Judges ) of the Supreme Court this day 
held ( after its longest-ever hearing of 69 days 
arguments) by a majority judgement that the 
constitution invested parliament with the right 
to alter, abridge or abrogate the fundamental 
rights guaranteed by the constitution. The 
majority also held that the judgement given 
by the Court in the appeal by Golaknath 


egainst State of Punjab in 1967 was incorrect. 


The 24th and the 29th Amendments to the 
Constitution were declared valid by the full 
Cour, whereas a majority held that Section 
2(a) and 2 (b) of the 25th Amendment were 
valid. The first part of Section 3 of the Con- 
stitution (25th Amendment ) Act, 1971 was 
declared valid. The second part namely the 


By | 
BABULAL BAGARIA 


M. Com. LL. B. (Final) 
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words "no law containing a declaration—that 
it is for giving effect to such policy shall be 
called in question in anv Court on the ground 
that it does not give effect to such policy" 
was held to be uuconstitutional and void. The 
most outstanding feature of the judgement 
was that Parliament cannot destroy the "Basic 
Structure of frame-work” of the Constitu-' 
tion." 


[t is hardly possible even for the constitu- 
tional experts to elucidate the far-reaching 
implecations of the unusually lengthy judge- 
ments delivered by 13 Judges of the Supreme 
Court without a detailed and careful serutiny 
of many "buts" which qualify the principles 
laid down by them. | 


An occasion for furthar elaboration of these 
principles will arise when the constitution 
Bench would sit to decide the validity of 26th 
Amendment in the light of the law laid down 
by the Court in the present case. 


So far as the latest position goes, the right 
of parliament to amend any part of the consti- 
tution has been recognised by a narrow 


majority of seven to six, subject to guaji- 
fication that the basic structures or the 
frame-work of the constitution, which left 
undefined, cannot be destroyed. 


By analysing the Supreme Court's Judge- 
ment broadly, it eppears that it has pre- 
served a fairly large scope for judicial review, 
inasmuch as it is yet to be determined by the 
Supreme Court what the ‘basic features’ of 
ths constitution are ? 


Supreme Court will protect ‘basic: features’ 
against all encroachments in. exercise of its 
function as the guardian of the constitution. 


The whole scheme and the idea under- 
lying the judgement of Supreme Court can be 
summarised as below : 


1) The decision of the Supreme Court 
has validated the substitution of the 
work "amount'' for compensation in 
respect of the acquisition of property 
by the state (2bth Amendment) but at 
the same time the power to examine 
the question whether the "amount" 
has been fixed arbitrarily, or the same 
is illusory, or the principles laid down 
for the determination of the same are 
relevant to the subject matter, has 
been reserved by itself. No doubt 
this type of review by the judiciary 
provides a reasonable safeguard in the 
interest of the property owners. 


2) Supreme Court has declared that a 
mere statement connecting a legisla- 
tivo measure with the fulfilment of 
any of the directive principlea of State 
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policy will not protect it from judicial 
review. 


If a lav passed ostensively to give effect 
to the policy of the state ie. in truth and 
substance, one for accomplishing an unautho- 
rised object, the court would be entitled to tear 
the veil created by the declaration and decide 
accordingly to the real nature of the law. 
Therefore, it is incumbent on the parliament 
to satisfy the Court laws made by it are 
bonafide measures for the people's well-being 
and these are really directed to fulfill Cons- 
titutional objectives. 


Thus the Omnipotency of the Parliament 
viz. Parliament's Soverign power can be 
exercised only with abundant caution and 
restraint. 


The flexibility of the amending process 
should not be passed too far, so as to des- 
truct the 'Basic features and frame-work of 
Constitution. The basic political values 
reflected in the Constitution should be treated 
with utmost respect. 


For example, that the country must remain 
a Soverign Democratic, could not be disputed 
at all. B 


Mr. Palkhiwala while arguing before the 
Supreme Court in the recent case had rightly 
remarked at one stage in the following lines. 


“If the complaint is that you are wedded to 
democracy and basic freedoms, the longer the 
compliant survives, the better for the future of 
the Country”. | 


The Law of Crimes and Vardhamana 


A jourist of outstanding excellence 


Vardhamana the author of Dandaviveka, 
alegal literature of the Nibandha class 
flourished in Mithila (North Bihar) in the first 
half of the 16th century. During those 
mediaeval times many Muslim rulers and 
noblemen  patronised Hindu authors of 
Nibandha for the purpose of periodical ad- 
justment of Hindu Law with the growing 
and changing Hindu society which formed 
the bulk of Indian population. Satisfaction 
of the subject in matters of legal justice was 
appreciated by the Muslim rulers and sovere- 
igns as a political necessity and encouraged. 
In the case of Vardhamana, however the 
patron was a vassal Hindu king called 
Bhairava of Tirubhukti (Tirhoot) who 
supported Vardhamana in the .pursuit of his 
wonderful learning for law and allied discip- 
lines as reflected in his Dandaviveka while 
his queen Jaya patronized, another famous 
Nibandha writer Vacaspati Misra of Dvaita- 
nirnaya fame. In fact, Vardhamana was 
interalia the pupil of Vacaspati Misra. [ Jya- 
yan Gandaka Misra, Sankara-Vacaspati ca 
me guravah. | 


The time was marked by the establish- 
ment of Mughal rule in India, but the age of 


By 
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Barrister-at-Law. 
Principal (offg.) University 
College of Law. 


the author was mainly a period of political 
transition specially in the territory under the 
jurisdiction of Mithila school of Hindu Law. 
The empire of Ibrahim Lodi was tottering in 
the west. Zahiruddin Mahammad surnamed 
Babur (Tiger) had led expeditions to India 
in 1519 and 1524 before he finally defeated 
Ibrahim's 100000 men and 1000 elephants 
probably one hundred (vide Firishta) on 
21.4.1526 at Panipat by the same out- 
flanking manoevre of his cavalry which had 
given Alexander his victory over Poros in the 
ancient times In the process of recovering 
and stabilizing the lost empire of his famous: 
ancestors (Chengiz Khan and Taimur) Babur 
won the battle of Khanua and defeated the 
Afghan rulers of Bihar. But the imperial 
power was precarious in the far flung parts 
of Bihar and upon the death of Babur in 
1530 (aged 47 years only) Humayun fell into 
difficulties driven into exile by Shershah, 
the Afghan ruler of Bihar. Though Humayun 
recovered the empire at Sirhind one year 


“before his death in 1556, it was not until 


last quarter of the century that the Mu hal 
empire was really stabilized and placed on a 
firm footing by Akbar That was the political - 
picture of the country when Vardhamana 


T 
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lived and flourished. The political climate 
contributed not a little to the necossity of 
socio-legal adjustment in the growing and 
changing Hindu society and this was achi- 
eved by Vardhamana particularly so far as 
criminal law was concerned. In doing this 
‘service his mediaeval mind anticipated and 


foreshadowed most of the ideas and theories. 


entertained by. the modern mind of advanced 
criminologists This is the credit and out- 
standing excellence of Vardhamana as a jurist. 


Vardhamana was a prolific writer and author 
of nine works on Smriti Literature of which 
only Dandaviveka and Dvaitaviveka dwelt 
on Vyavahara ( positive law ) while the rest 
related to Achara and Prayascitta (ceremonial 
law). We are concerned with Dandaviveka, 
a Hindu penal code teeming with copious 
quotations from Smriti writers like Manu, 
Yajnavalkya, Vasistha, Gautama, .Narada, 
Katyayana, Vyasa, Vishnu, and commentaries 
of Manu by Kullüka Bhatta, Gobindaraja, 
Medhatithi, Narayana, and also from Mitak- 
sara, Puranas and Nibandhas viz, Kalpataru, 
Kamadhenu,  Vivadaratnakara, Vivadacinta- 
mani and others 


The usual method of treatment employed 
in a Nibandha work is to draw material from 
existing law texts and weave them into a 
systematic whole. But the juristic genious 
of Vardhamana was not confined to the 
stereotyped task of mere systematisation 
and collation. The synthatic grasp of his 
analytical mind moulded the existing law 
into a model criminal code, an elaborate and 
complete hand book of Hindu penal science 
remarkable for its splendid exposition of the 
contemporary criminal law coloured with 
ideas and suggessions which can honour 
even criminologists of modern times—both of 
the Classical and Positive schools. n short, 


he served Hindu criminal law much in tha 
same manner as Emerich Vattel did for Inter- 
national Law. 


Let us examine the modern ideas and 
theories of criminal law for the purpose of 
valuing Vardhamana. In order of evolution 


criminal law comes first, penology comes 


next and criminology comes last. The origin 
of ideas of crime and punishment goes 
back to pre-historic times. Even the crude 
penal customs of primitive societies reveals 
earliest sentiments of justice, equality retri- 
bution, expiation prevention and revenge. 
The reformative idea entered on the scene 
quite late, that is, with the advent of modern 
times. The passege from primitive times to 
ancient times saw the dawn of civilisation 
but crimes continued to invite diversified 
forms of arbitrary punishment mostly deter- 
rent or revengeful, only some of them preven- 
tive but lacking in proportion between the 
magnitude of harm inflicted by the crime 
itself and the degree of prescribed punish- 
ment therefor. They invariably tended towards 


‘superlative severity. The theories of crime 


and punishment may have a legal colouring 
varying from place to place, time to time 
and people to people but the theories 
can be easily erected into a science and 
science transcends geographical boundaries. 


‘Penal science has a universal aspect and 


world-appeal. With the march of time, 
exchange of ideas, the science grows like 
a living organism adjusting itself to the 
changing social values in a changing world. 
With the gradual progress of ideas a number 
of theories of crime and punishment have 
evolved in the world, specially in the West 
in the last two centuries The beauty of 
Vardhamana’s intellectual gloss lies in that 
he.anticipated. in a large measure the advent 
of these new theories in the West, as early as 
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in the 16th century within the limited scope 
of Hindu Law. In order to understand and 
appreciate Vardhamana, we should state 
briefly the basic idea of the two concepts— 


crime and punishment—according to Western 
Theories. 


Even to this day there is considerable diffi- 
culty in defining crime. Professor Kenny 
proceeds by the rule of elimination to arrive 
at a definition and he modifis Austin to say 
not more than that “crimes are wrongs whose 
sanction is puritivo and is in no way remissi- 
ble by any private person, but is remissible 
by the Crown alone, if remissible at all.” It 
‘is doubtful whether even a scholar of Kenny's 
calibre has found the truth. The hall-mark 
of his definition is Crown's power of pardon 
but closely examined it leads to a vicious 
circle. What is a crime ? Something that 
the Crown alone can pardon. What is that 
the Crown alone can pardon? A crime. 
This is precisely where the definition breaks 
down. The scope of pardon does not 
indicate the orbit of the crime. The wrong- 
ful act itself gives no reliable assistance. 
Crime is a relative conception varying with 
times, places and peoples. Heresy is now 
no offence. Adultery in English Law is a 
civil wrong but in India it is covered u/s 497 
of the I.P.C. Recognition of crime varies 
with public opinion, and there cannot be 
rigid criterion to determine it. Ideas 
change, standard of ethical morality 
differ and with them recognition by law may 
also differ. Crime is not a static quantity, 
nor can it be considered in absolute terms. 
There is no such thing as crime per se. Sir 


any 
may 
may 


William Holdsworth writing in his History 
of English Law, says—''The man who has 
put a cat into his neighbour's dovecot, or 
who has extracted wine from his neighbour's 
casks and filled them with sea-water, or the 
man who has removed his neighbour's. land- 
mark, or destroyed his neighbour's sea-wall 
or the man who has laid waste his neigh- 
bours fields or besieged his house—all are 
sued by an action of trespass". Today there : 


'is not a single one of these acts which is not 


also a crime. 


When we turn to Law Reports, we find, 
judicial definitions of crime are extremely 
scanty and not very informative. ? 


In fact no fixed concept of crime ever 
exists or existed in any society and there was 
and still is a complete confoun"ing of con- 
cepts of sins, moral wrongs, violation of 
received customs, breaches of positive law. 
Taking guidance from Professor Kenny, we 
may see an involvement of the public as the 
most important character of a crime but the 
private-public law dyptich is only a feature 
of Romano-Germanie family. Historical 
antecedents leave us with nothing exact. 


Punishments are those provisions of 
penal character which the King or State or 
Legislature has laid down for dealing with 
certain violations of the code of conduct 
which are called public wrongs or offences 
and prescribed for maintenance of peace 
and order in an organised society. The 
provisions take the form of punishment 
calculated to serve as checks on repitition. 


——————— M 1 


1. Kenny: Outlines of Criminal Law (15th ED) p. 16. 


2. Mann V. Owen (1829) 1. B. & C 595 


Mogul SS Co V, Mc Gregor Gow & Co (1 889) 230 BD 606 


Clifford V. O' Sullivan (1921) 2 AC 580 
Chung Chuck V. R (1930) AC 250 
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The scheme of punishment may have for 
its basis one or more of the following ideas — 
Intimidation (prevention), Vengeance ( deterr- 
ence ), Expiation (repentance) and Correction 
(reformation). Of these intimidation Is the 
fundamental and universal idea at the root 
of all punishments at all places and times 


The principles which enter into the spirit 
of punishment can be briefly stated with 
reference to theories of different Western 
Schools. The objective principle of the 
‘Classical School attempts to fit the 
punishment to the crime, not to the criminal, 
-by inventing various kinds of punishments 
to go with the respective crimes. It prescri- 
bes’ graduated imprisonments, fines and 
death depending on the gravity of the crime. 
Various standards have been applied at various 
times to determine the gravity by ascertaining 
the effect of prescribed punishments on: the 
society. This school looks at the crime 
as an objective fact of danger to society 
and meets the danger by an objective punish- 
ment. The punishment balances, equates and 
cancels the crime. Another element in the 
classical scheme of punishment in the sense 
of equality in the eye of law, that is, equality 
of punshiment for all. It makes no departure 
for the personality of -the criminal, his ante- 
cedents, heredity, family, up-bringing, early 
associations, temptations, unemployment, 
poverty and heroic but futile efforts to rise 
above adverse conditions in life. This 
"abstract, unnatural and artificial outlook of 
the classical standard naturally leads to 
fallacy. For it cannot even excuse the 
miserable Jean Valjins of Society, as it 
becomes hopelessly mechanical. !t looks to 
the disease and administers the medicine 
but overlooks the patient who ultimately dies. 


This rigid objectivity of penology could not 


logy. 


- last long and psy ‘ological, metaphysical and 


other subtle considerations entered into the 
legal systems for relaxation of the classical 
idea—giving birth to the science of crimino- 
It was appreciated that there are often 
features, facts and extenuating circumstances 
connected with the criminal act, which should 
materially influence the punishment, to the 
advantage of the criminal, Jurors, judges and 
legislators took into account the psychology of 
the offender in order to estimate the punish- 
ment and either relaxed its severity or preven- 
ted its application to fit cases. Punishment as 
a means of repressing crime, ortaming human 
passions came to be questioned. Enrico Ferri 
rightly doubted—"Punishment which has 
professed to be such a simple and powerful 
remedy against all the factors of crime is 
therefore a panacea whose potency is far 
beneath its iepulation". As Hegel puts it— 
"the criminal act is a negation and punish- 
mentis the negation of a negation". This 
Neo-Classical Schoolresponded to public con- 
sciousness to extenuating circunstances like 
minority, insanity, poverty etc and allowed 
complete or partial exemption by abrogating 
the theory of free will of the Classical School 
which insisted that if anybody misuses the 
inherent god-given power to choose the light 
and reject the wrong by choosing the wrong 
and rejecting the right, he has to thank 
himself. 


Next step to get away from the rigidity 
of Classica] thought was marked by a depar- 
ture in the mode of awarding punishment. 
Every punishment is adapted to the persona- 
lity of the offender or individualised. This 
method of individualisation aims to rehabi- 
litate and reform the offender, reformation 
being the most effective means of preventing 
repitition of the offence by the same offender. 
This object was achieved by the Positive 


- 


school by adopting methods of treatment 
devoted to reformation of the criminal. Same 
method of treatment cannot .apply to all 
criminals for they are classified according to 
character and quality of the crime (act) and 
of the criminal (person) As such punishment 
ceases to be a retaliatory measure and 
becomes an ''administrative function" during 
the term of sentence. 


The teachings of Cesari Lombroso furnish 
the turning point of Western legal thought 
from the “act” of the crime to the “person” 
of the criminal. Whereas Lombroso embelli- 
shed the new thought by bringing Criminal 
Anthropology into play, Enrico Ferri brought 
in Criminal Sociology and Garofalo rounded 
it off with Criminal Psychology. 


The Mithila School of Hindu Criminal 
Law as interpreted by Vardhamana is a 
synthesis of the entire thought-movement in 
the Western legal system as aforesaid. It 
has the properties of the Classical School, 
relaxed by New-Classical and revolutionised 
by individualisation of the Positive School. 
Though the display of anthropological 


influence cannot be discerned by the present 


writer who has no training in the subject, 
this writer is able to trace strong currents of 
Hindu Sociological and Psychological ideas 
at work. In fact, the entire fabric of Hindu 
Law is an off-shoot of Sociology and Psycho- 
logy characterising the Hindu civilization 
from the Vedic times upto the present era. 
in fact, Vardhamana starts his Indroductory 
Chapter by stating the interaction of psycho- 
ligical, physical, personal and social circums- 
tances of life and significantly deals with 
the following eight topics :— 


(1) Vices following from non-punishment of 
punishables. 


. admonition, 
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(2) Merits of punishments. 

(3) Materials for the formulation of penal 
laws. 

(4) Responsibility of legislators 

(5) Enumeration of punishments. 

(6) Gradation of fines. 

(7) General exceptions to criminal liability. 

(8) Specific offences and ther punishments. 


Vardhamana quotes Brihaspati’s text to 
demonstrate individualisation of punishment 
in Hindu Law as early as Brihaspati’s time 
(6th century AD) whereas individualisation 
was achieved in tne Western systems as 
recently as the 19th century. Vardhamana 
explains how the fourfold punishments of 
reproof, fine and  corporeal 
punishments should be meted out by con- 
sidering the criminal, his surrounding circums- 
tances as wellas the crime committed by 
him. He combines a consideration of the 
crime (act) as done by the Classical School 
as well as of the criminal ( person) as 
done by the Positive School. He further 
enlightens the synthetic method by adding 
his original gloss. Where fine is demanded 
by the repitition of the same crime by the 
same criminal, he  interprets proportional 
increase by indicating a full system of fluctu- 
ating fines. Besides this individualisation of 
offence, there was of course in stock enough 
kinds of punishment to fit tho offence itself 
as in the Classical school without refernce to 
the wrongdoer. Corporeal punishment was 
of three kinds, viz, infliction of pain, muti- 
lation of limbs and death. Pain could be 
inflicted in four ways viz, by beating, 
restraint, chaining and harassing. Beating 
is whipping.  Restraint was effected by 
imprisonment of various sorts. Chaining 
implied curbing free movement by fetters of 
different kinds. Harassing was of different 
kinds according to the crime committed e.g. 
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shaving the head of the criminal, making 
him mount an ass for parading, imprinting the 
name of the crime committed on the person 
of the criminal etc. Fourteen kinds of 
mutilation related to the fourteen parts of 
the body varying according to the crime 
committed. Like early Germanic systems 
the thought behind mutilation of organs was 
vengeance or elimination of the offender but 
in some cases it aimed at reformation also 
e.g. the tongue that published defamatory 
matter might be fully mutilated as a ven- 
geance or half mutilated as a reform. 


The chapter on “Dandanimittesudanda- 
vedabyabastha' or General Exceptions to 
Criminal Liability, clearly reflects the emphasis 
on individualised treatment of offence accor- 
ding to the personality of the offender and 
extenuating circumstances. Sections 76 to 
100 of the I.P.C. are comparable to the 
eleven considerations for exemption from 
liability in Dandaviveka. 


1. Caste of the offender was an aggra- 
vating or extenuating circumstance according 
to Sociological thoughs of Hindu culture. 
For the same offence a Vaisya, a Kshatriya, 
and a Brahmana gets twice, four-times, and 
eight-times respectively the punisbment 
given to a Sudra. Punishment related to the 
person of the criminal or individualised, as 
the individuals in the four Varnas were not 
equally placed in the socio-legal set up of 
Hindu society. The responsibility and mens 
rea of higher castes were higher. The respon- 
sibility of Sudra was the least. 


2. Subject of the offence as in the case 
of Steya or theft. If the article stolen was of 
small value the fine was five times the value 
of the article. It was a greater psychological 
defect if the criminal could not resist the 


temptation for small articles and so the 


guilt is aggravated. 


3. Amount of punishment should never 
be fixed for all criminsls equally. They are 
fixed according to the fixed status of the 
criminal in the arrangement of varna (caste) 
and ashrama (stages of life) the most charac- 
teristic feature of the Hindu society. 


4. Punishment varies in accordance with 
five causes : 


(a) Some persons enjoy absolute immu- 
nity e.g. preceptor, officiating priest, brahma- 
carin, king, child, old person, person suffering 
from fell diseases, Brahmanas ( who enjoy 
certain privileges), persons who commit crime 
on sudden provocation, drunken persons, 
and lunatics. 


(b) Some persons get reduced punish- 
ment e.g. those who have attempted but 
failed .to complete the crime. The very 
attempt is punishable with one-fourth of the 
scheduled punishment. If the crime is more 
than an attempt, then the punishment is 
proportionately more than one-fourth. 


(c) Uniformity or equality of punishment. 
When the crime is complete full scheduled 
punishment appropriate to the varna and 
ashrama of the criminal must be awarded, 
neither more nor less. 


(d) Aggravation of punishment e g. if the 
offender does not, after curative punishment, 
show any signs of discontinuance of his 
criminal practices, enhanced punishment 
should be awarded to root out his mens rea. 


(e) Special treatment in fit cases, e.g. 
admonition is the only punishment awarded 


to kings, parents, etc if they are guilty of 
crimes other than homicide. A Jean Valjean 
of the Hindu society would have got the 


72 UNIVERSITY LAW JOURNAL 


benefit of this individualisation of punish- 
ment though today he will be fully punished 
u/s 379 of the I.P C. Impoverished persons 
received special treatment due to their com- 
pelling circumstances. It was the duty of 
the King (State) and the Society to remove 
poverty and if they have failed, their guilt 
cancelled the guilty. Refusing gifts to deser- 
ving persons was an offence against the 
State. 


5. Connection of the criminal with 
persons held high in the estimation of 
Society e.g. the Kings, Priests, Brahmanas, 
Teachers etc. | 


6. Age of the offender. This bears com- 
parison to Sections 82 and 83 of the LPC: 


7. Pecuniary condition of the offender. 
The Positive school emphasises it while 
the classical school in the West ignored it. 


8. Merits of the offender. Hindu Law 
did not accept the thesis of Wigmore—"The 
cout is to try the case, not the man. Even a 
bad man may have a righteous cause" and 
found a lot of relevancy in the evidence of 
past history of merits and demerits of the 
criminal's character. 

9, The place of offence 

10. Timo of offence 


11. The particular offence itself. 


If individualisation of punishment is the 
fruit of the most advanced thinking of 
modern criminologists, this chapter of Var- 
dhamana reveals unmistakably such advan- 
ced thinking. The intensity or severity of 
punishment to be 
with reference to various facts and circums- 
tances—in fact all that go to make up 
offender's individuality (personality). It is 


not Vardhamana's own doctrine. He borrows 


awarded is determined , 


from Katyayana, Gautama, Halayudha, Bri- 
haspati, Ratnakara, Vyasa, Sankha-likhita and 
Narada, but expresses it with the sociological 
and psychological insight of a modern crimi- 
nologist aiming at theidea ''defense sociale” 
or health and hygiene of society as a whole. 


Jatirdravyam parimanam viniyogah parigrahah 
Vayah Saktirguno desah kalo dosasca hetavah 


[The caste (of the acaused), the thing, 
the quantity, appliance, appropriation, the 
age, the pecuniary means ( of the acaused ), 
the place, the time, the offence—all have 
to be considered for determination of 
punishment. | 

.The object and esaence of Danda or 
punishment is punahpravrttinivartanasamar- 
thyam (i.e. quality: of making the offender 
desist from repeating the offence). The 
same punishment reacts differently on differ- 
ent individuals. Hence the punishment 
must be varied, graded or adjusted with 
special reference not to the offence only but 
to the individuality of the offender also. In 
some cases it may be Dandapakarsa ( or less 
than the given standard), in others Danda- 
samya ( or equal to the given standard ) and 
Dandotkarsa ( or more than the given 
standard). To illustrate, Vardhamana takes 
the case of a first-time offender and wants 
the punishment to be so, calculated as to 
create a mental repugnance for the offence 
in the mind of the offender. To further 
illustrate, Vardhamana quotes Visnu where it 
is laid down that a Sudra is to get eight- 
times, a Vaisya sixteen-times, a Ksatriya thirty- 
two times and a Brahmana sixty-four times 
the prescribed punishment. Then he explains 
the reason of this gradation. The principle 
is that a man of culture and higher social 
and pecuniary status must pay heavier penalty 
than his inferiors. Only a cultured Sudra Is 
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to pay eight-times, not the ordinary one. 
The Brahmana may be nirguna ( without 
virtue ) gunavan ( with virtue ) or ati-guna- 
van (with extraordinary virtue ) and his 
superiority or inferiority depends on guna 
which means jnana (knowledge). In fact, 
Vardhamana propounds the caste-system on 
the theory of guna ( equal to jnana or know- 
ledge ) only and not on Karma (profession) 
for the purporse of criminal law. The so- 
called superiority of higher castes is smashed 
by Vardhamana on very good grounds. He 
quotes Manu's dictum which lays down—“A 
preceptor, a child, an old man or a Brahmana 
versed in the Srutis, when charging as an 
assailant (atatayin) may be done to death, 
irrespective of his status. There is no fault 
that attaches to killing an assailant’ and 
-then severely criticizes Narayana's ( commen- 
tary on Manu) hesitation to extend the right 
of private defence upto the point of killing 
against the said high ranking persons. He 
supports it by .quoting Angiras and by 
bringing into play the doctrine of Karma and 
moral rehabilitation, here in this life for 
promotion of status in the life hereafter. He 
also brings to bear upon it the doctrine— 
Sarvatha atmanam gopayet ( By all means 
protect yourself). The ati-gunavan Erah- 
mana is also subject to the right of self- 
defence by a nirguna Sudra. 


Vardhamana follows the six-fold classi- 
fication of crimes made by Narada-homicide, 
theft, violating chastity of another's wife, two 
kinds of violence and miscellaneous. He 
classifies offenders exactly as Garofalo did, 
that is, murderers, thleves, violent criminals 
and lascivious criminals, and adds one more 
class “Prakirnakam” or those not falling In 
the said categories. 


As to the criterlon of crime and tort and 
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their delusive dividing line even to day, 
Vardhamana gives an interesting explanation. 
According to him, civil disputes always ori- 
ginate from greed or ignorance and so either 
the plaintiff or the defendant Is guilty of false 
assertion of right or dishonest concealment 
offacts. Thus some sort of "punishment" 
has to be awarded on the guilty-party in 
civil suits. But the subject matter of 
Dandairveka has no concern with such 
“punishments” which are only incidental 
to civil disputes. It concerns offences 
reported to the King (State) by spies, and 
which are brought before tribunals by the 
officers of the King as distinguished from the 
wrongs which are tried on a private com- 
plaint. For example a debt and its non- 
payment (rnadanadayah ) is from one point 
of view an offence. Its essence is a civil 
transaction and nota crime, though punish- 
ment, may be inflicted in such a case on the 
guilty party for wanton denial of liability. 
Whereas in crimes the offender is tried for 
the express purpose of infliction of punish- 
ment, in an action on civil wrong, the parties 
are tried for discovering the truth of the 
transaction which is essentially civil in nature. 
Ifa penalty is imposed, it is only additional 
and incidental and does not take away its 
civil nature. The predominant feature of a 
crime is its quality of causing alarm to 
people—lokodvejakatvam. In this analysis, 
Vardhamana clearly anticipated the con- 
clusions of Blackstone, Austin, Serjeant 
Stephen and Professor Kenny in finding out 
“public involvement" as the most salient 
feature to tell a crime, though it is not the 
whole and sole criterion. 


In the Chapter "Manusyamararnadanda" 
or punishment for homicide, Vardhamana 
distinguishes between culpable homicide and 
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excusable homicide. He also discusses the 
thin line of distinction between culpable 
homicide amounting to murder and those not 
amounting to murder much in the same 
manner as done u/s 299 and 300 of the 
I.P.C. An outstanding feature of Vardha- 
mana's thesis on murder it that he extends 
the liability of murder not only to homicide 
but also to killing of certain animals and 
birds e.g. duck, cock, peacock, goose, frog, 
wagtail, mongoose etc. 


The Chapter “paradarabhimarsana” or 
violating another's wife is very comprehensive 
and all kinds of sexual offences and lascivious 
criminals have been dealt with. The Chapter 
on ''Steya" or theft is also most elaborate 
discussing a large variety of dishonest 
dealings and including cheating, false weights 
and measures, manufacture of imitation 
goods, quackery of various sorts, gambling, 
bogus astrology, chanting of false incan- 
tations, extortion theft, robbery, burglary, 


“and Stamps, and Public Hea'th. 


pickpocketing etc. Without going into further 
details, one can say that in seven chapter 
Vardhamana has substantially covered the 
contents of twenty three chapters of the I.P.C. 
except that he makes no mention of offences 
relating to State, Army-Navy, Public Tran- 
quillity, Public Servants, Public Justice, Coins 
But barring 
this blemish, the classification of punishment 
corresponding to classification of crimes is 
sufficiently elaborate for the objective princi- 
ple of the Classical School to operate in the 
then Hindu Society. Parallel to this thought, 
the subjective principle of .individualisation 
of punishment with reference to the offen- 
der’s personality and circumstances was also 
operative in a large measure. The ultimate 
effect of Hindu ‘criminology was, as Vardha- 
mana's Dandaviveka reflects, a synthetic. 
cooperation of the two principles, a golden 
mean, and unique balance of. law and 
society. | 


— — MÀ — 


Supersession of Judges of Supreme Court 


Constitutional and conventional aspect 


There is much talk about supersession of 
the three Senior Judges, in the matter of the 
appointment of the Chief Justice of Supreme 
Court, a day after the Supreme Court gave 
its verdict in the fundamental rights case. It 
raised a great controversy throughout the 
country. The so called leading Barristers 
and Vakils of Bar Association on the one side 
opposed the move while another section of 
' progressive mind supported the move whole- 
heartedly. The progressive political elements 
supported the move while combined hiera- 
rchy of reactionaries opposed that. Some 
called the move restraint on the independent 
functioning of judiciary and a black day in the 
history of Indian Republic while others called 
it the most worth-while step in the life of 
Indian Judiciary. In order to reach at a 
conclusion which will be logical and reason- 
able, as to whether supersession have effec- 
ted in any way independence of judiciary or 
is in the spirit of constitution, let us examine 
the whole constitutional and conventional 
aspect of the matter. 


Let us first examine the constitutional 
provision. The relevant provision is Art: 


By 
Sajjan Kumar Tulsian 
Final Yr. : Sec Y. 
Roll No. 2. 


124(2) of the constitution. It reads “Every 
Judge of the Supreme Court shall be appoin- 
ted by the President by Warrant under his 
hand and seal after consultation with such of 
the Judges of the Supreme Court and of the 
High Courts in the States as the President 


-may deem necessary for the purpose and 


shall hoid office Until he attains the age of 
65 years.; Provided that in the case of 
appointment of a Judge other than the Chief 
Justice, i.e., the Chief Justice of India shall 
always be consulted." 


So we find from this provision that a 
Supreme Court Judge—the term includes the 
Chief Justice —shall beappointed by the Presi- 
dent after consulting the Supreme Court and 
High Court Judges as he may deem nece- 
ssary for the purpose. So the provision for 
consultation in respect of the appointment of 
tae Chief Justice is not mandatory but 
discreationary. lt is only in case of the 
appointment of Judges other than the Chief 
Justice that the consultation with the Chief 
Justice: in appointment of Judges is man- 
datory. It follows, therefore, that it is at the 
discreation of the President to appoint any 


t 
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person, who conforms with the qualifications 
mentioned in the constitution for appointment 
of Judgesof Supreme Court, the Chief Justice 
even without consulting any Judge of the 
Supreme Court and High Court. The cons- 
titutional provision so neither lays down 
seniority is the qualification for the appoint- 
ment of the Chief Justice nor consultation 


. with outgoing Chief Justice of the Supreme 


“and Barristers looks to be’ unreasonable. 


Court, 


But so many -of the eminent previous 
Judges and the Learned high placed Barris- 
ters construes the constitutional provision 


the other way. They say, the provision for 


consultation is mandatory. The President 


can only appoint after.such consultation. 


As to the discretionary provision in the 
Constitution, they argue that the words “As 
the President may deem it necessary for the 


purpose" relates to number or the particular . 


Judge or Judges to be consulted and the 
provisio onlo says thatin case of appoint- 


. ment of a Judge other than the Chief Justice, 


he shall consult the Chief Justice. This is 
not a bar for consulting the Chief Justice 
evon in case of a successor and the Chief 
Justice being a Judge can only be appointed 
by the President after consulting the Judges 
mentioned in the Article i.e., the President 
can appoint the Chief Jnstice after consulting 
some or all the Judges, mentioned in the 
Article and one of the Judges may be the 
outgoing Chief Justice. If it goes otherwise 
the step will. be in contravention of the 
provision of the constitution. 


But the argument of the Learned Judges 
As 
to their first point that the consultation with 


the Judges of the Supreme Court and High 


. Court. is mandatory, itself does not conform 


. with the. constitutional provision. 


The Articlo . 


is quite clear and to construe the Article 
otherway is bad, when itis patent what it 
contains. What the Article says is “As the 
President may deem necessary for the 
purpose" and no where it says, how many 
Judges and what of the Judges the President 
shall consult in appointment of the Judges 
of the Supreme Court. itis only in the case 
of the appointment of the other . udges of the 
Supreme Court that the consultation with the 
Chief Justice is mandatory. So the conclusion 
as to constitutional provision we arrives at, is 
that the Chief Justice can be appointed by 
the President without consulting the outgoing 
Chief Justice and even any Judge and the 
consultation with the Judges in this regard 
is only a discretaionary provision and not 
mandatory. ; - 


Now the second point which is very hotly 
debated today is the costitutional convention 
of appointing the senior-most Judge as the 
Chief Justice of India. We have already 
seen that Seniority is not a provision of cons- 
titution at all. Now we have to see whether 
there is any constitutional convention like to 
appoint the senior-most Judge as the Chief 
Justice of India. And if it is, has it been 
broken ? And if it has been broken, has it 
affected in any way the Independence. of 
Judiciary ? ; 


: In order to examine all these questions 
let us first of all know. what is a constitu- 
tional convention? What is its purpose ? 
And why are conventions observed ? 


Hood Philips defines constitutional con- 
vention as "Rules of Political practice which 
are regarded as binding by those to whom, 
they apply, but which are not laws as they 
are not enforced by Courts or by Parliament". 


“So we find, this defination distinguishes 


c 


clearly constitutional: convention from. mere 
8 practice.. If: the person concerned are. not 
aware that they are under an -obligation to. 
act in certain way, there. is no. constitutional 
convention: On the other hand the opinion 
that they.are bound is-not conclusive 'as : ‘they 
may be-mistaken. So now:let us-see whether 
. the appointment of.the senior-most Judge of 
the Supreme Court..as. the. Chief Justice of 
India-since last 25 years has ‘established as” 
“a convention .or.not. . Now we.are: aware of 
the fact that in last 25 years, the. appointment 
of the Chief Justice of Supreme Court has 
been made : from the Senior-most Judges 
‘barring the exceptlon in case of Justice Imam. 
But is it the"prévailing practice that “the 
Senior- most Judges will not be superseded ? 
Answer is No.. Because’! numerous-are: the 
examples," which! show that 'senior- Judges 
had been superseded ‘in High Courts. In one 
of ‘the superseded’ Judges,. Justice Hedge 
himself had superseded -many Delhi High 
Court Judges by his appointment as a -Chief 
Justice: of ` that “Court- from -Mysore High 
Court. So is the case of Mr. M. C. Chagia, 
-when- he ‘superseded other Judges of the 
‘Bombay High: Court in becomirig: the- Cnief . 
"Justice of that Court. -These-are not the 
only examples, very often many Judges are 
superseded by each appointment of a new 
Judge to the Bench 'of the Supreme: Court. 
Then how can we say, there is' any 'establi- 
shed convention that the senior- most Judge 
of the Supreme Court has to 'be appointed 
the Chief Justice of India ?' - 


+ 
in v 1 
na zt e^t i at, i 


; . Not, only this, the Law. Commission .' iri 
recommendation . made -on December 31, 
1956, clearly states :— “It is not necessary 
to set. up a healthy convention that the 
appointments to the Office of the Chief Justice 


rest on the special consideration- and: does 


Justice of. 
autometically crops up, then what should be 
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not as.a matter of course go to the senior- 
most puisne Judge.- It may be that if the 
most Senior Judge fulfils these requirements, 
then -could be no objection for- his soing 
appointed to fill ms ortiga, 


E .So it is quite diss nom the above passage 


that . Law Commission also did not like to 
set up any such healthy convention to 
appoint only the senior-most Judge as a Chief 
India. So the guestion which 


basis for the appointment of the Chief Justice 
of India ? The answer of Late Mr. Mohan 
Kumarmangalam on this point in the Parlia- 
ment on, the occasion of the Parliamentary 
debate : ‘on the Ba ka looks to be very rea- 
sonable. He said, "when we try to think 
what consideration should move us in c ppo- 
inting a person to the high and exalted office 


of the .Chief Justice of India, we have to 
take, into consideration, his basic outlook, 
-his attitude-to life, his politics —not the party 
-to -which he belongs, but what it is that 


makes the man through which spectacles he 


looks at the problems of India”. 


- His: version has wtdely been acclaimed 
“and criticised both. The critic’s view is that, 
if the Judges" ‘will start giving Judgements 
“taking into consideration, the philosophy of 
. the party’ in power, the constitution will 
become a plaything and it will be daily 
violated to conform to the wishes of the 
party in power. Furthermore, In a Country 
“which follows a democratic tradition, it is not 
. possible to say what party will rule the 
country and when ?- And in that case the 
change in the party Government will result 
in the “change in tne interpretion of constitu- 


' tion and:the constitution will become a mess 
of. all these 


‘But will it be the state of 
affairs. if late Mr. Mohan Kumarmangalam’s 


-— 
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views are given weight? 
Let us consider what he said. 


Certainly not. 


We certainly cannot run away from the 
fact that the way in which the Judges look 
at the matter. Itis also correct that “there 
is no such peculiar animal in the world as a 
non-political Judge-"A Judge who has no 
opinion". Their philosophy and outlook do 
determine the decision they take. Otherwise 
there would not have been so wide variation 
between the jndgements of different Judges 
'on the same topic. So when he said that 
in appointing the Chief Justice one has to 
take into consideration his basic outlook, his 
attitude to life and his politics, he is neither 
wrong nor emotional and unreasonable. 


When we talk of these qualification for 
the appointment of the Chief Justice of India 
on the above line, wa should not forget 
further, if only these points are considered 
before appointing the Chief Justice that the 
long drawn confrontation between the Parlia- 
ment and Judiciary can end. We should not 
forget the history of this confrontation which 
started after the judgement of the Supreme 
Court in Golak Nath case (Till then) there 
“was a certainty that Parliament can amend 
each and every part of the Constitution 
including the Part III (which contains 
fundamental rights). 


' It stood the test of time for 17 years, 
when Golok Nath case was decided by a 
narrow majority of 7 to 6. By that the 
whole trend was reversed, and Government 
was put into a state of uncertainty. 


Then came the Bank Nationalisation Act. 

The Government and Parliament proceeded 
“on the basis of the decision of the Supreme 
Court itself in Shantilal Vs. Mangaldas's 
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case (It had been held in that case that the 
Court need not look into the adequacy of 
compensation for property taken over for a 
Public purpose). What did the Supreme 
Court do? In essence, it reversed tho 
decision and struck down the Banks Natio- 
nalisation Act. So again, in a docile way, 
followed in the footstep of the judges, 
reframed the Banks Nationalisation Act, tak- 
ing into account the view of the Supreme 


Court. It proved to be very expensive’ for 


the country. 


Next step the Government took, was- to 
cancel the recognisation of Princes. There 
again the Parliament passed an Act entirely 


on the dasis of an existing decision of the 


Court in Usman Ali's case, where the court 
had held that recognisation and grant of 
privy purses were a political act and were 
not subject to judicial review. Once more 
the court disagreed and struck down the 
Government order on derecognisation of 
Princes and abolition of privy purses. 


That sent the Congress Government back 
to the polls and the country sent congress 
back to pass 24th, 2bth and 26th amend- 
ments. 


So we find that due to this controversy 
that the different radical steps were blocked 
and the common cause of the public for 
providing the poor masses with economic 
justice was halted. 


is it then not good to have as Chief 
Justice of India a man who will be able to 
help to put an end to this period of confro- 
ntation, a person who will be able to ensure : 
sta5ility, certainty about the State of laws ? 


Judges must understand the demand of 
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time. Because in a dynamic Society noth- 
ing can be sancrocent. Even if we talk of 
constitutional conventions, the question 
which autometically crops up is, what is 
purpose of constitutional conventions ? The 
ultimate purpose of the constitutional con- 
ventions are to bring about constitutional 
developments without formal changes in law 
to meet the demand of the time. So the 
ultimate object of the most of the conven- 
tions is that the public affairs should be 
conducted in accordance with the wishes of 
the majority of the electorates So .sven if, 
the President deviates from the path of 
established practice of appointing the senior- 
most Judge of the Supreme Court as the 
Chief Justice, and appoints any junior Judge 
as the Chief Justice of India on the advice of 


the Prime .Minister and the Law Minister, 
( who represents the party in power i.e., the 
wishes of the majority of the electorates of 
the country ) he cannot be said to have acted 
in contravention of the wishes of the people 
of the County, for whom actually exists the 
Parliament, the Executive and the Judiciary. 


Thus, | conclude that the supersession of 
the three senior Judges of the Supreme 
Court is in conformity with the constitutional 
provision and has not resulted in breaking of 
any constitutional convention and has not in 
any way affected the independence of judi- 
ciary. Neither this step will lead to any 
devasting resul to the people of the Country 
nor | think It will impair the fair views of the 
Supreme Court Judges in giving their judge- 
ments. 


À— € — g, 


Illiteracy and the Question of Social Change | B 


Few days back the people of Calcutta 
observed an unusual demonstration unusual 
one because the demonstrators were not 
urging for food, not to increase wage or 
other things Eut urged for literacy. shouted 
for all-round co-operation to strengthen 
their hands to eradicate illiteracy of the 
country. The demonstration led by “West 


Bengal “tate Committee to eradicate illi-, 


teracy” to observe the 8th September— 
the “International Literacy Day" which was 
the outcome of Teheran Conference of 1965 
of all Education Ministers of the World and 
that can surely be indicated as a remarkable 
stepping but possibly a little has yet been 
done. The same version expressed by the 
U. N. O. Secretary General on the eve of 
“International Literacy Day" that one-third 
of adult population are still yet illiterate and 
the number of adult illiterates in the World 
increased more than 8 crores in these two 
decades. But the average percentage of 
World Literacy has been increased a little 
due to the sharp increase of 90% literacy 
in the socialists camp. 


In fact, the woeful matter is that according 
to the last census report 70.65”, of total 
population are still illitera'e in !ndia and 
though the political leaders time to time 


t 
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ensured the problem as a vital. one for the 
safeguard of democracy and more to the 
aspect of. social reform; but inspite -of 
knowing the evi] consequences; they never 
thought fit to do a little. In British regime 
this was happened to be so because their 
intention was to keep our people in darkness 
of ignorance what would rather be conven- 
lent to rule over. But what is going on in 
independent democratic India ? Just before 
its declaration to lead the country to desired 
Socialism : no remarkable efforts or initia- 
tives have yet been taken by the Government. 


Present Condition : 


Perhaps nobody dares to believe that 
according to the last census report of 1971, 
the total number of illiterates in India are 
38,73,0000 out of £5 crores i.e., only 29.35% 
people are literate ; out of which the females 
shared 18.44% in 1971 as against 12.95% 
in the last decennial year. The data given 
below will clear more the gradual progress 
of literacy in India. 


o/ of Literate People in India 


1941—14.6 | 1961—24.03 
1951—16.6 | 1971—29.35 


/ 
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^ The rate of growth accrued only 5% in 
between 1961—'71 what it was' 7.8”, and 
2% in the decade 1951—'61 and 1941—'51 
respectively and moreover, the Education 
Minister of India once told in the Parliament 
that due to unprecedented expansion of 
primary education, percentage of literacy 
‘mounted to 33% in 1969 as against 24.03% 
in 1961. If it would be so then in between 
1961—69 the percentage of literacy 


increased only by 9% in 8 years i.e., in-- 


creased percentage was only a little more 
. than -1% 


per annum. It proves that the 
percentage of literacy even decreased to 
293% in 1971 as against 33% in 1969 


according to parliamentary source. Perhaps 
this unfortunate and unsystematic slow rate 
of growth helped India to carry more than 
70% illiterate people whereas in USSR, more 
than 98% people were literate even in 1959 
and with a little variation this happened to 
be so in other socialist countries too. 


Excepting a very few, the other states and 
union territories are still continuing to main- 
tain the low level “status guo” in literacy. 
Among the states and the union territories, 
Chandigarh had now moved to the first posi- 
‘tion with 61.34% of literacy and Arunachal 


Pradesh, the lowest of all with only 9.34% ! 


of literacy of the total population. In 1971, 
Kerala took the lead with 60.16% literacy 
and enabled to score 2nd position in India 
as against the 3rd rank in 1961: but Delhi 
who headed the list in 1961 was relegated 
in 1971° to the 3rd position with 56.15% 
literate people. West Bengal failed to claim 
a mark of excellence. The total number of 
literates are only 1,46,11,000 out of 
4,43,12,000 and the rests are still: yet in the 
darkness of illiteracy, according to the census 
report of. 1971. ‘If the accounted 72 lakhs 


of children be excluded from the total number 
of illiterates, the percentage come down to 
61% from 64% i.e. presently 39% people 
are literate in West Bengal. Among the 
states, Kerala occupied the highest; Jammu 
and Kashmir has only 9.34% of literacy, the 
lowest position in India. 


Reasons behind the problem : 


The position of illiteracy happened to be 
so worse in almost all the provinces of India 
as oven after its 25 years of Independence ; 
that still people die in starvation and 60% 
people of India live below the poverty line 
accompanied with a more than 70% of vast 
illiteracy. The set back of the Government 
to cope with the situation surely ensure its 
lack of initiatives, efforts and sincerety though 
the Social Education Departments are in 
existence in every provinces and usually 
invests a huge amount but failed to produce 
desired results as because of its ignorance 
regarding the depth of the problem and in 
fact, the bureaucrats are quite indifferent and 
never felt it necessary for the purpose of 
solving their own interests. 


The data released by the Government 
itself surely dipped us to the darkness of 
frustration. Rather than a very few public 
or educational institutions, the indifferent 
role of the Government, political parties, 
intelligentsia of the country are widely res- 
ponsible and the non-existence of mass 
actions and agitations to press the Govern- 
ment helped to strengthen the problem to be 
more and more acute. . 


Emergence of Public Institutions : 


In spite of so many lacklessness of the 


82 UNIVRESITY LAW JOURNAL 


Government some .public institutions in 
Kerala, Chandigarh, Madras and West Bengal 
have stepped forward to shoulder the move- 
ment. In West Bengal, the name of "West 
Bengal State Committee to eradicate illiteracy” 
is worthmentioning. Since its Inception in 
1965, the organisation “has been able to 
literate 50 thousands adult people; more 
than 30 thousands adult students and 2,200 
chiidren are still in the process of learning in 
1,000 centres. Moreover, its 3rd State 
Conference proclaimed to literate another 
10 lakhs within the short-coming period 
. of 5 years. 


The mervellous achievements of such 
organisations lie not only to the fact of 
organising mass participations as a guiding 
force but also to convince people of all 
branches as to the acute necessity and impor- 
tance to eradicate the curse of darkness what 
is surely urgently necessary for the cause of 
self interest as well as for National interest. 
But inspite of that without a significant 
efforts of the Govt. machineries, this mamoth 
problem can not be removed only with 
public institutions which is nothing but a 
drop of water in an ocean. 


Present Task : 


To launch a movement against illiteracy was 
once considered by Ishwar Chandra Vidya- 
sagar, Mahatma Gandhi, Rabindranath, and 
other National leaders as animportant compo- 
nent to fight against British imperialists but 
the leaders of liberated India felt it needless 
to carry forward this movement later on. If 
it would not be so the position of literacy 
in India would perhaps be otherwise. Excep- 
ting a very few, the parted efforts rendered 


by the Government and other ingtitutiong are 


4 


almost hapazard, unplanned and disorganised. 
Firstly, the Govt. of India should consider the 
problem as an emergent task and definite 
target should be announced in the bth Five 
Year ‘Plan. The responsibility should be 
vested on the dependable administrative 
personnel of the respective State Govts. for 
rapid implementation, but must be subjected; 
at the same time to the general supervision 
of the Central Government ; the budget 
should necessarily be increased for the 
purpose. Secondly, schools, colleges and 
universities must have to Include in the 
syllabus that every student of all levels will 
have to literate -a number of illiterates and 
this must be treated as one of the precondi- : 
tions for getting certificates. Surely, it will 
ensure to increase the percentage of literacy 
in. every year with a systematic gradual 
progress and the most beneficial thing will be 
the.attainment of mobilising a vast number of 
students, youths and teachers behind the 
movement. Thirdly, participation of all poli- 
tical parties is a most necessary phenomenon 
because it is more advantageous on their part 
to convince .the people of the rural sector as 
to the urgency of the matter and this will 
certainly create an enthusiasm and possibly 
it will enhance the rapid progress by clearing 
the alr of intution what is still in existence 
in rural sector of India. These united actions 
of all quarters can ensure Indià to score a 
better result in near future. 


Apart from it, what is called for immediate 
attention — to organise mass actions, agitations 
and.an upserge of the literates to, press the 
Govt. to co-operate with public and educa-: 
tional institutions as a guiding force of the, . 
movement. The world ‘around us where: 
only hundred crores of the total population. 
are half-literate : 74 crores of adult-people 


can n ot read or write: amongst the member 
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countries of UNESCO where India possesed 
.the lowest position with the larges: total 
number of illiterates. So it must be taken 
seriously by the Govt. What is not only 
essential for marching towards socialist 
but also a mere question even to save demo- 
cracy. So tf the leaders have the real con- 


Laws are dumb in the midst of arms. 


Cicero, Pro' Milone, 


tention to proceed our country to the 
declared goal they should immediately geer- 
up, otherwise even the programme of 'partial 
social change' will be stored in the air- 
conditioned room from where the proclama- 
tion of: socialism strikes our ears off 
and on. 


( silent enim ieges inter arma ) 


The Danish Legal System 


. It is always interesting to compare the 
.court structure of one's own country with 
an entirely dissimilar legal system. There is 
much to be gained from such a comparison, 
and itis to be hoped that readers will find 
these comments upon the court structure of 
the small European civil law country of 
Denmark of some interest. 


I. Organisation of the Judiciary. 


The organisation of the Danish courts is 
largely governed by the Administration of 
Justice Act of.11 April 1916, as amended. 


| THE ORDINARY COURTS 


The ordinary courts are 1) The Supreme 
Court; 2) the High Courts; 3) the Lower 
Courts. There are also special courts. All 
judges are appointed by the Crown and 
must be law graduates in law. 


| (a) The Lower Courts 


There are 108 Lower Court districts in the 
country. In each district there is at least one 
Judge and law graduate. In some larger 
districts there are several judges. In Copen- 
hagen, the Lower Court is known as the 


judges. 


By 
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Copenhagen City Court and consists of a Chief 
Justice and 28 City Court Judges. However, . 
no matter how many judges there may be in a 
district, only one professional judge actually 
sits on the bench. | 


(b) The High Courts 


There are two: High Courts, one for the 
eastern district ( sitting in Copenhagen ) the 
other for the western district (sitting at 
Viborg ). The High Court consists of a Chief 
Justice and a number of other judges. High 
Court cases are heard before judges. 


(c) The Supreme Court | 

The Supreme Court, which sits in 'Copen- `: 
hagen, hears cases from the entire country. 
It consists of a Chief Justice and 14 other 
Hearings take place before at least 
five judges. 
(i) Civil Cases | 

The majority of civil cases come before 
the Lower Courts as courts of first instance. 
More important cases, e.g., those where the 
amount at issue exceeds 6,000 kr., are 
assigned to the High Courts. Appeal against 
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à decision of a Lower Court or a High Court: In principle, this applies also: to cases requi- 


at first instance lies to the competent High 
Court or the Supreme Court, respectively. 
An appeal against an appellate judgment 
of the High Courts lies to the Supreme Court, 


but only in exceptional cases where the 
permission of the Minister of Justice is 
obtained. | 


)ii) Criminal Cases 

Criminal cases of a serious nature are 
tried before a High Court, with a jury of 
twelve Other criminal cases are generally 
heard by the Lower Courts, with two lay 
magistrates taking part, Where the accused 
has pleaded guilty; and in minor cases where 
prosecution is instituted by the "Chief of 
Police the case is heard by the professional 
judge alone. However, even where the 
accused has pleaded guilty, lay magistrates 
sit on the bench in exceptional cases, e.g., 
where the prosecution seeks preventive 
detention of the offender in an institution 
for paychopathic criminals. Appeals against 
sentences imposed by a High Court as court 
of first instance, lie to the Supreme Court 
These cases are heard by the Supreme Court. 
without lay judges. Appeals against a deci- 
sion of a Lower Court as the court of first 
instance lie to the competent High Court, 
which is assisted by three lay judges, except 
in the appellate decision case of minor offe- 
'nces prosecuted by the police. An appeal 
against an appellate decision of a High Court 
may exceptionally be lodged with the Supre- 
me Court but only by permission of the Mini- 
stry of Justice. Such appeals lie against 
“sentence only.- 


As a general rule. only professional judges 
with legal training sit on the bench when 
civil cases are heard by the ordinary courts. 


ring decisions' involving guestions of a tech- 
nical or scientific nature. 

There are no exceptions to this rule where 
a case is heard by the Supreme Court. Some 
exceptions to the general rule are made in 
specific cases heard by the Lower Courts 
or the High Courts. 


li SPECIAL COURTS 


(a) Maritime and Commercial Courts 

‘In Copenhagen and its suburbs these 
cases are heard by the Maritime and Comm- 
ercial Court. This consists of a Chief Justice 
and a Deputy Chief Justice, both being 
graduates in law, and a number of commer- 
cial and maritime experts. These experts 
are elected by a special Board which consi- 
sts, inter alia, of representatives of the major 
commercial and shipping organisations. 


Where a case would normally come before 


. a High Court first instance, four maritime or 


commercial experts sit on the bench toge- 
ther with the Chief Justice or the Deputy 
Chief Justice. |n other cases there are two 
maritime or commercial experts together with 


‘the Chief Justice or Deputy Chief Justice. 


Appeal lies to the Supreme Court. 


Elsewhere maritime cases are heard by 
the' local Maritime Court, this consits of the 
local Lower Court judge together with two 
maritime experts. Commercial cases are 


"heard by the ordinary courts, unless a comm- 


ercial court is in existence in the particular 
‘district. If so, two commercial experts sit 
on the bench together with the judge. These 
assessors are appointed by the prefect after 
consultation with interested bodies. 
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Where the High Court hears maritime and 
commercial cases, the court may rule that 
two maritime and commercial assessors shall 
sit on the bench. The assessors are appoin- 
ted by the Minister of Justice after consulta- 
tion with the Minister of COM mra, 


(b) Rent Tribunals 

Cases involving protected tenancies come 
before Rent tribunals as courts of first insta- 
nce. The tribunals consist of a Chief Justice, 
who is'a graduate in law! and two assessors 
are appointed by the Chief Justice, from 
two lists submitted by the President of the 
competent High Court. One of these lists is 
drawn up after consultation with the major 
associations of property owners in the district, 
the other one after consultation with the 
major tenants' associations and the major 
business organisations in the district. 


Appeal lies to the High .Court. 


In the hearing of certain cases dealing 
with the protection of trade carried out in 
rented premises, another two lay judges on 
the bench. : One of these is elected by the 
lessor and the other by the lessee. |n such 
cases, there is no appeal against the judgment, 
save on procedural matters. 


Judicial Remuneration. 


Judges of the Lower Courts receive an 
initial salary of some 73,000 kr. per year, 
rising after three years’ service to some 
'76,000 kr. As far as High Court judges are 
concerned, the corresponding amounts are 
some 80,000 kr. and some 84,000 kr. and, for 
‘Supreme Court judges, some 94,000 kr. The 
President of the Supreme Court is paid an 
annual.salary of some 103,000 kr. The 
President of the Copenhagen City Court, The 
President of the Maritime and Commercial 


N 


Court of Copenhagen, and the President af 


the High Courts are paid as Supreme Court 
Judges, and the Vice-President of the Mari- 
time and Commercial Court of Copenhagen 
IS remunerated as a High rene judge. 


All judges are appointed by the Crown on 
the recommendation of the Minister of Justice. 
Appointment is subject to the conditions that 
the candidate has graduated in law at a 
Danish university, that he is a Danish national, 
and that his previous practical training 
satisfies certain requirements. Supreme Court 
judges are normally appointed from amongst 
judges who for a number of years have been 
attached to a High Court ;to the office of 
High Court judge, normally only persons who 
Have been attached to a Lower Court or to 
the Central Administration ; and to the office 
of Lower Court judge, either persons who 
have formerly held the post of principal 
officer at a court or in the Central’ Adminis- 
tration. 


- 
t 


The Ministry of Justice : 


Sec. 14 of the Constitution Act provides 
for the King to fix the number of Secretaries 
of State and the distribution between them of 
duties. At the present time, the Ministry of 
Justice covers six divisions plus a special 
division of which the Commissioner on legis- 
lativo matters of the Ministry of Justice is in 
charge. The fields of activities of the indi- 
vidual divisions are at present as follows : 


Ist Division : Organisation and personnel 
of the Ministry as well as its budgets and 
accountancy ; organisation and officers of the, 
court of law ; questions relating to family law 
and the law of minore, apart from trust funds, 
guardianship and missing persons ; the law of 
property and permissions granted under that 
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| REN. 
law ; permission to assist in the placing: of 
children ; castration and:sterilisation. 


-r 


' 2nd Division : Questions relating to the 
law of succession on death and the law. of 
administration of ‘estates ; trust funds guar- 
dianship ; the public trustee's office ; missing 
persons; foundations and establishments 
coming under the Ministry of Justice ; settle- 
ments : the State fi Im censorship ; entertain- 
ments, apart from questions relatin to theatres 


and cinemas ; the legal profession. 


3rd Division : Fire-brigade ; fire insurance, 
in regard to real property ; motor vehicles 


and road traffic ; explosives ; protection of : 


animals ; the law relating to dogs ; wreckage 
service. , 
4th Division :- Administration of Justice. 


legislation and .permissions relating hereto ; 
registration ; arbitration in cases relating to 
domestic animals ; court and police buildings; 
official residences 2 mages and chief cons- 
tables. 


5th Division : The police ; 
collections and lotteries ; pawnbrokers ; 
tation of and trade in arms. | 

6th Division : The public prosecution ; penal 
legislation and permissions relating to criminal 
procedure ; pardo ; the Forensic Medicine 
Council ; matters relating to forensic medicine; 
preventive detention of dangerous persons 
being mentally ill or mentally defective, and 
of psychopaths and alcoholics :: cremation, 
inquest, and lawful autopay. i 


aliens orders ; 
Impor- , 


4 


The Ministry of Justice presently employs. 
about 100 law graduates and some 75 cleri- 
cal workers. E 


The Legal Profession ' 
Denmark has a nie logat profession, 


A 


67 


To qualify as a lawyer one has to satisfy 
Statutory conditions, including graduation in 
law at a Denish university and at least three 
years' subsequent practical training, normally 
- as an assistant to a practising lawyer. Lawyers 
are admitted by the Minister of justice. There 
are about 2. 200 practising lawyers in Den- 
mark, about: half of whom practice in Copen- 
hagen. ` 


- All lawyers are members of the Law 
Society, and are subject to rules which have 
received Royal Assent through the Ministry of 
Justice. 


Legal practice cannot be combined with 
any court office, or police appointment, or the 
public prosecution department. Questions as 
to whether a civil servant may practice law in 
other cases is decided by the Minister of 
Justice. The general rule is for this to be 


.' permitted for a period of upto two years only. 


Civil servants in: certain Government depart- 
ments, 6. g., the Inland Revenue Department, 
which present a special risk of mixing up 
public and private interests, are not eligtole 
for such permission. 


Government Attorneys : 


All criminal cases are heard by the ordi- 
‘nary courts. 


There are seven public prosecutors for the 
country who prosecute in all criminal cases, 
, Cases tried by a jury, and cases of appeal 
. before the High Courts. The public prosecu- 
“tors ar under the jurisdiction of the Director 
.: of Public “Prosecutions and the Ministry of 
Justice, and carry.out their work both perso- 
nally and through a number of full time and 
part-time assistants. In addition, they decide 


" whether a charge shall be made in all criminal 


= 


^ 
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cases, except the so called police prosecu- 
tions, the greater number of which are cases 


relating to offences liable to be punished by: 


penalties no higher than those of a fine and 
simple detention. 


1 


Cases subject to prosecution by the public 
prosecutors are pleaded on behalf of the latter 
by a number of police solicitors, who are also 
in charge of the preliminary inquiry. 


‘Outside Copenhagen cases subject to 
prosecution by the public prosecutors are 


N 


pleaded by the local chief constables in the 
72 police districts of the country. !n addition, 
they discharge a variety of administrative 
functions. One or more graduates in law, 
according to the size of the offices, are 
appointed to assist the chief constables. 


Notaries Public. 
Notarial acts are carried out by the judges 
of the Lower Courts. There are no separate 


notaries public. 
| 


NOTE-I) In Copenhagen, one of the City Court judges ; outside Copenhagen, the local Lower Court judge. 





"Mastering the lawless Science of our law, 


That Codeless myriad of precedent, 

That wilderness of single instances, 

Through which a few, by wit or fortune led, ` 

May beat a pathway out to wealth and fane." 8 


à 


—Tennyson, Aylmer's Field. 


Smuggling of Archaeological. 


| 


objects and its 


legal remedy: 


In India, now-a-days, smuggling of archa- 
eological objects has become a very common 
event. The smugglers are passing over the 
Indian territory with their smuggled materials. 
They slide away the custom duties and march 
out with the «archaeological objects. Thus 
our nation is facing two fold losses (a) valua- 
bles are passing away (b) Country is being 
deprived of the taxes. 


Antiquities are Country's wealth and rare 
historical specimen. Indians have no right 
to move them from one place to another or 
to misuse them. In this connection let's 
move to Section 25(1) of Ancient Monuments 
and Archaeological Sites & Remains Act 
(XXIV OF 1958), which tells, “If the Central 
Government considers that any antiquity or 
class of antiquities ought not to be removed 
efrom the place where they ‘are without the 
sanction of the Central Government............. 
antiquities shall not be moved except with 
the written permission of the Director 
General.” But the thleves know no law. 
They need nothing but money. Qurnation 


| By 
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| 
should adopt stricter regulations to preserve 
them. | 


It's our irony of fate that a good number 
of valuables e.g., statues terracottas, metal 
images, costly pictures, weapons of the days 
of yore and chalcidonies have passed out to 
foreign lands. But it is a fact of great regret 
that we are still loosing them. And it is 
very difficult to estop such wrong doing. 


. We can easily recall the news that the famous 


image of ;Natarsja' has been seized by the 
Calcutta Police from Dum Dum Airport, when 
it was flying away to some distant land. 


-Again we also have known that the historical 


dagger of Jaipur Maharaja has recently been 
stolen away from the well protected Victoria 
Memmorial Hall, the investigation of which 
is still goirig on. A good number of valuable 
paintings and other materials are found to 
be missing from Hazar Duari. Same case to 
Calcutta Museum and every where, where 
antiquities lie. But how they fly away from 
the custody of well protected guards ? Stro- 
cter punishment and penalties must be 


i o 
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charged for any sort of loss or damage. 
Government may demand for heavy security 


deposits from the service men who belong. 


to this department. 


Now let's move to the legal points which 
could be enforced to bring such mal practice 
to bay. The antiquities ( Export Control ) Act 
1947 ACI ( XXXI OF 1947) defines antiquities 
"Antiquity" Includes (1) any coin, sculpture, 
manuscript etc. (ii) any article, objects or thing 
illustrative of science, art, craft, literature, 
custom, etc. in by gone ages. The prohibi- 
tary law to stop such..export.speaks, "No 
person shall export any antiquity except under 
the authority of a licence granted by the 
Central Government". But the smugglers care 
a straw for such rules.and regulations. As 
they know that if they by any means could 
cross over the border and bring any of such 
objects to any foreign land they could easily 
bid up high price for any of such articles. As 
the archaeological wares are very costly in 
the international market. 


The travellers on their way back are mad 
to take something really old. In this pretext 
| can recall the story of an American girl who 
paid one hundred dollers merely for the ear of 
an Ancient Statue. Next to them are museums 
to are determined to stock theit show-cases, 
no matter what ! So dozons of new museums. 
are budding up within. a week, especially in 
America and in newer Countries. 


India has given birth to the oldest civilisa- 
tions at Mohenzadaro and Harappa. So our 
nation must preserve the ancient relics and 
cultures from misuse and. theft. | As these 
belong to the whole World Culture. “To resist 
these malpractices we may demand our Cons- 
titution for adopting stricter regulations to 
bring such ill-practice to bay, 


According to Section 3rd of the Ancient 
Monuments and Archaeological Sites and 


. Remains Act ( XXIV OF 1958 ), “All ancient 


and historical Monuments and all archaeolo- 
gical sites and remains ,which have been 
declared by the 126 of the States Recognition 
Act, 1956 to be of national importance". 
Indians have no rght to own any such anti- 
quity. Penaities for defying the law in this, 
"whoever- (1) destroys, injures, alters, defaces, 


` imperils, misuses a protected monuments, or 


(iii) removes from a protected monument any 
sculpture, craving, image, bas-relief, inscrip- 
tion, or other like object........ shall be punis- 
hable with imprisonment which may extend 
to three months, or with fine which may 
extend up to five thousand rupees, or with 
both." The guards and sentrys: who watch 
the: protected monuments or. museums. are: so 
ill paid that they: use to spread their hands 
for bribes. This may be checked by i increa- 
sing their salary. 


These statutes were enacted : before and 
after the Independence to preserve our 
archaeological wares. Before independence 
we suffered abundant loss but after '47 we 
are still loosing them and still many of our, 
"ancestors are: marching away from us by 
mene: = 


Excluding india ibere are also SISIN HA 
smuggling groups who deal with their business 
round the Globe. Thousands of ..ancient 
treasures. are passing away from the Medit- 
erranean Countries, especially, from Greece, | 
Turky and Italy. In this connection Italy opines, 
“Just because a vase is found in your soil 
you have no right to own it; it belongs to 
our whole national Culture". Counties like 
Italy also want the estoppel ‘of such illegal 
trade of archaeological articles. 
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By such illegal diggings the persons who 
suffer most are historians, archaeologists and 
scientists. 
than its design or art is more important to an 
archaeologist. It has often been told that an 
archaeological dig is a book you may read 
only once, at the period of excavation, and 
never again. The practice of such mal digging 


.— 


The provenance of an object: Without the activeco- operation 


is a real haemorrage. It is not that the object 
is lost, but the knowledga is lost for ever. 
from the 
entire universe it is not possible to preserve 
the valuables. The loss of any of such articles 
is causing a great harm to the whole human- 
historical-civilization. 


- - 


My Experience in Niya's National Conference on ` 
Youth Movement : 


In India, now-a-days, we see very many 
youth organisations at national level . working 
for different constructive purposes like mass 
education, national intregity, cultural deve- 
lopment etc., But out of these only very 
few organisations are interested to impart 
political education among the youth so as to 
educate them in national affairs by deve- 
loping their organisational capability, ideo- 
logical maturity etc., so that they can work 
for alround development of youth with the 
object to promote the interests of youth and 
their welfare. Nehru Institute of Youth 
Affairs the leading member of national youth 
board of Govt. of India, perhaps the only 
genuine voluntary, non-political youth insti- 
tution which has been striving throughout 
its last nine years of functioning to reflect 
the attitudes and aspirations of mainstream 
of indian Youth Movement through its 
systematic youth leadership training for 
Increasing involvement of youth in national 
life in non-pertisan manners. It has rightly 
advocated the co-operation among all youth 
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and student organisations in common cause 
of youth and nation over riding the political 


- affiliations and vested interests. 


The present situation is very much depre- 
ssing for youth because of critical problems 
of Unemployment, widening of economic 
desparities, faulty education system and 
non-implementation of different plans in 
proper time. The younger generation is 
stirred vehementiy for the injustice being 
done to them and have become hostile to 
national participation. Nobody can predict 
what kind of democratic or violent paths 
they are going to adopt with what result. 
Evaluation of the performances of organised 
youth movement in the past is an effort to 
finalise possible effective and positive 'Youth 
Strategy’ for the future. So NIYA took 
timely initiative in organising historic national 
conference on 'Approach of Youth Move- 
ment In India' at New Delhi from 10th-13th 
Feb, 1973 with the grant-in-aid of Ministry 
of Education and Social Welfare. The app- 
roach.of youth movement reflects the ideas, 
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ambitions, problems and action programme 
of young people. The dissatisfaction with 
present order forces the emergence of strong 
mass youth movement to set the wrong 
things right. The youth organisations are 
the instruments of youth service and national 
development. To-day the youth is suffering 
and happy plans of national life and pro- 
gress are frustrated for the miserable perfor- 
mance of national youth movement. So this 
type of national conference has a great value 
in national youth movement for finalisation 
of mainstream of youth movement in mobili- 
sing youth in youth welfare, decisive action 
programmes for involvement in national 
affairs and co-operation among youth-student 
organisations at local-state and National 
level. 


After the successful preparatory confere- 
nce in Calcutta like other 109 important 
places all over India, a nine members youth 
delegation team of West Bengal State Unit 
of NIYA attended the National Conference 
which was inaugurated by inspiring Satpal 
Kapur, an young Member of Parliament. 
Being the State Executive Director of NIYA 
in West Bengal | had the opportunity to head 
the the WB-Youth Delegation team. It 
is a matter of great satisfaction that 
Mr. Samir Basu, the Vice-President of 
South Calcutta District Chhatra Parisad 
and a young promising amiable youth 
leader of Hazra Law College of Univer- 
sity of Calcutta duly responded at my call and 
attended the conference. On the morning of 
12th February, 1973 we the participant dele- 
gates of the national conference from different 
states Of India were called on the Prime 
"Minister Smt. Indira Gandhi and Union 
Finance Minister Shri Y. B. Chavan to share 
the ideas on youth movement problems, 


. action programmes and national development. 


The Prime Minister expressed her profound 
shock at the revealations by delegates on 
matters of the government youth programmes 
being handled by bureaucratic machinery with 
the abolition of Ministry of Youth Services 


‘and there is not even a single meeting of 


National Youth Board since for a long time 
and also launching of, Nehru Youth Centre 
Scheme without consulting youth organisa- 
tions or providing for their participation in the 
management. She promised to personally 
enquire into these matters and to introduce 
measures for strengthening voluntary youth 
movement in the country. The Finance Minister 
had long session with the delegates and pro- 
mised personal attention in providing adequate 
financial assistance through nationalized banks 
for viable employment oriented projects. All 
delegates also had an exchange of views 
with Mohd. Shafi Qureshi, the Dy. Minister 
of Indian Railway and also the Member of 
National Advisory Council of NIYA. Among 
the various recommendations there is a propo- 
Sal for “Central Youth Employment Bureau" 
at the National Head Office of NIYA. The 
Conference recommended for the formulation 
of National Youth Authority on Unemploy- 
ment to promote self-employment and small 
industry projects, organise-job-oriented edu- 
cational training programmes and check mal- 
practices in employment appointment excha- 
nges and other official and non-official organs. 
This will have to launch campaigns against 
alround corruption, exploitation and bureau- 
cracy. 


When the nation’s alround situation is 
somehow gloomy, when people facing the 
uphill task to collect food in the acute rise of 
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prices 'in daily: commodities, when we the . 


young people of the country are moving 
aimlessly for a suitable:job to provide our 
family necessary help, NIYA's National Con- 
ference has: infused new life in the Institute 
to play vital role in the youth services for the 
times to come so to act as‘ a^ co-ordinator 
with like minded organisation for strengthe- 
ning national voluntary pom movement. 


. .We the delegates were jubilant over., the 
new friendships matured with the , youth 
leader of various .parts of the country and 
departed with the fellings of fulfilment pled- 
ged and committed for. strengthening the 
bonds of mass national youth movement, : 


’ 
f 


Youth Movement is not necessarily a politi- 
cal movement. So the initiative taken by 
NIYA which runs by the youth on the support 
of the youth in the promotion of the’ cause of 
the young people to strengthen the national 
youth movement in the present days will 
surely attend a glorious success in near future 
if the formulated plans and programmes reco- 
mmended at the conference are rightly imple- 


 mented in correct time and gets proper grants 
and Rep from the Bete pou ow. org 


- 


- 
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Interval Training has achived widespread 
popularity with swimming Coaches but there 
is disagreement on the specific ingredients in 
an interval Training approached to conditio- 
ning. 


The Interva! Training was made by Reindell 
and Gerschler who based their training pro- 
cedures on pulse rates of runners immediately 
after running. ' 


Swimming Coaches, attempting to develop 
the same physiological characteristics are 
currently utilising the interval approach to 
training. Counsilman has been one of the 
leaders in using interval swim training has 
gained international recognisation as a produ- 
cer of champion swimmers. 


Astrand has shown that more work can 
be accomplished with less effot and great 
circularespiratory improvement though the use 
of intermittent work periods than with con- 


tinipus efforts, 


The effects of Swimming Interval Training 
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The principles are :- 


(a) Thedistance that will be travelled. 


(b). The number of times the distance 
wil] be covered. 


(c) The rate, or effort used, at which the 
distance is covered. 


(d) The interval of rest between each 
repeat. 


By allowing a short rest period the swi- 
mmer, as indicated by his heart recovery rate, 
does not make a full recovery from the work. 
Thus during the entire work period there is 
an accumulation of fatigue, an increase in 
heart rate anda con commitant increase in 
endurance. Conversely, if the rest interval is 
lengthened recovery is more nearly complete 
and each repetition comes clouser to an all 
out offort, thus speed is developed. As a 
result the body attempts to adopt to the spe- 
cific stress placed upon it, 


06 T 


The heart rate is also an excellent indi- 
cator of the work stres that aperson is subj- 
ected. Heart rate when multiplied by the 
strake volume gives the cardiac output for a 
given period of time. Thus both heart rate 
and strake volume play important roles in 
determining the amount of Oxygen and 
Glucose being delivered in the circulatory 
system provided all other factors are held 
constant. 


The training programme involved in this 
study is one which consists basically of 
intermittent work with fixed rəst intervals. 
When an exercise is repeated several times 
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with period of rest intervening, The heart 
rate: will increase to the same level for each 
period of light activity. In harder exercise 
the heart rate witl increase further and no 
steady state can be mentioned in spite of the 
rests taken. 


Considering the information that the' heart 
rate gives in regards to stress exposure, it 
seems that if the heart rate could be deter- 
mined nct only during the interval of reco- 
very but during the swimmers repeat work- 
out, a more objective design of the work 
and rest intervels could be developed in an 
interval training programme. 


Fundamental Rights Case: What it is all About 


The judgment delivered by the 13-judge 
Bench of the Supreme Court on 24th April, 
1973 constitutes an historic landmark in the 
working of Indian democracy. Itis proposed 
in this article to discuss the implications of 
this decision. 


In order to appreciate the case properly, it 
is necessary to recapitulate the long-wound 
judicial history of this case. The Constitution, 
as it was originally understood, was amenda- 
ble by the procedure prescribed in Part XX 
(i.e Art. 368. ) of the Constitution. No part 
of the Constitution was thought to be beyond 
the amending power of Parliament. Parlia- 
ment is both a sovereign and non-sovereign 
Jaw-making body. In its ordinary legislative 
capacity (Art. 245-248), it is a non-sovereign 
body and is subject to the various limitations 
prescribed by the Constitution. But, by 
following the special procedure prescribed 
in Art. 368, Parliament acquires a sovereign 
character. When acting in that capacity, 
Parliament could not be subject to any limi- 
tation. In other words, no provision of the 
Constitution was so immutable as to be 
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beyond the amendatory jurisdiction of Parlia- 
ment under Art. 368. This was the view of a 
unanimous Bench- of five judges of the 
Supreme Court in SHANKARI PRASAD Vs. 
UNION OF INDIA (1951). In the opinion of 
this writer, the decision was reasonable inas- 
much as it was based on a fair nnd mature 
reading of the Constitution. But how did 
Parliament respond to this decision ? 


Parliament began behaving indulgently. An 
endless procession of constitutional amend- 
ments began. And many, if not most, of 
these amendments were intended to nullify 
the effect of judicial decisions in individual 
cases. In other words, Parliament would not 
allow the judiciary to perform its legitimate 
function of interpreting the Constitution | 
The courts painfully realised that it would be 
futile, in the long run, to give decisions 
against the State, because the Govt. (in the 
control of the Congress Party )-with its over- 
whelming majority in Parliament, could easily 
neutralise any such decision by amending the 
Constitution. The courts resented this attitude 
of Govt. and Parliament. That is why in 
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SAJJAN SINGH Vs. STATE OF RAJASTHAN 
(1965), two judges- ( out of five ) expressed 
their doubts as to the correctness of the 


decision in SHANKARI PRASAD's case. The 


judges (Hidaytullah and Mudholkar JJ. ) were 
groping for a way to curb facile parliamen- 
tary interference with the Constitution. But, 
the judges were in the minority. Soon after- 
wards came the GOLAKNATH's case. 


In GOLAKNATH Vs. STATE OF PUNJAB 
(1967), a majority of six against five, over- 
ruling SHANKARI PRASAD's case, took the 
bold view that Parliament was incompetent to 
amend the Fundamental Rights (i. e. Part III 
of the Constitution). This was the first time 
that a limitation was prescribed to the amen- 

“ding power of Pariiament. Itis not proposed 
here to enter into an exposition of the grounds 
of the majority decision, because that vvould 
involve us in a lengthy technical discussion. 
But, by way of a short comment, | may stato 
here that, in a sense. the majority view was 
based on a pedantic reading of the Constitu- 
tion. Nevertheless, the majority decision 
achie ved the purpose of crying a halt to the 
process of erosion of the fundamental rights. 
But, was a permanent freezing of Part III 
desirable ? Society is dynamic and ideas may 
cha nge, and it is inconceivable that any por- 
tion of the Constitution can remain complet- 
ely unamendable. Therefore, what exercised 
the minds of mature and even-minded persons 
was how a via media could be found. On the 
one hand, the Constitution cannot be allowed 
to be lightly tampered by Parliament, and on 
the other hand, it could not be completely 
frozen. Then came the present case—the 
FUNDAMENTAL RIGHTS case. 


What did the Fundamental Rights Case 
lay down? Many people think that the law 


has revarted to the pre-Golak Nath state. That 
is, they believe that the present case has given 
to Parliament, once egain, unbridled power to 
amend the Constitution. This is a wrong 
reading of the 1700-page judgment. The 
majority (consisting of Sikri C. J., Shelat, 
Hegde, Grover, Reddy, Mukherjee, and 
Khanna JJ.) held that the amending power, 
though wide, is limited. The majority agreed 
that no portion of the Constitution (not even 
Part Ill) is literally unamendable. Every 
portion of the Constitution (including Part III) 
is amendable and to this extent the GOLAK- 
NATH case has been overruled. But this does 
not mean that Parliament is licensed to play 
havoc with Part III or with any other part of 
the Constitution. The majority asserted that 
there was a limit as to what can be altered in | 
the Constitution under the aegis of “amend- 
ments”. Anything and everything cannot 
pass under the name of “amendment” A 
certain limitation inherent in the very meaning 
of the word "amendment". Any change 


‘which is sought to be made in the Constitu- 


tion must, in order to befit the description of 
“amendment” within the meaning of Part XX 
of the Constitution, be within the basic 
“structure or framework” of the Constitution. 
An amendment which makes the Constitution 
suffer a "loss of identity” is ultra vires the 
power under Art. 368. To state in a nut- 
shell, the present decision lays down that 


"Parliament can, short of affecting a revolu- 


tion in the basic constitutional scheme, amend 
any part of the Constitution including Part III. 


In view of the above findings of the 
majority, it would not be strictly accurate to 
say that the GOLAKNATH’s case has been 
wholly overruled. As a matter of fact, there 
is strong common ground between the two 
cases, Both cases declare the power of 


 ÜMNedárhv Law JOURNAL b 


4 


Parliament to amend the -Constitution to be 
limited. But the nature and extent of the 
limitations laid down in the two cases are 
different. This is because the limitations 
ascribed to the amending power in the two 
cases are based on different grounds. | may 
add here that the FUNDAMENTAL RIGHTS 
case is based on sounder and firmer grounds. 
The main points of distinction between the 
FUNDAMENTAL RIGHTS case and the 
SANAN case are as follows-: — 


(i) The. 'GOLAK NATH case laid down the 
limits of the amending -power in relation to 
Fundamenta! Rights only. The limits presc- 


ribed in the present case apply throughout 


the length and breadth of the Constitution.- 


7 (ii) The limits laid down in GOLAKNATH’s 


case were “Very stringent.. In fact, Parlia- 


ment was debarred from even touching Part’ 


ll; The minutest amendment of a fundame- 


ntal right would be void. But the present 


case grants power to Parliament to amend 

the Fundamental Rights, provided the cur- 

tailment of a right does not— ' 

(ay amount to an n alteration of the basic 
structure Or framework of the 
Constitution ; Or 


| the Fundamental Right's case. 
of six judges (Ray. Beg, Mathew, Palekar, 


(b) cause the Constitution to suffer a 
is of identity. 


Thus. it is seen that the sweep and scope 


- of the present decision is, at once, both 


broader and narrower than the Golaknath case. 


A word now about the minority view in 
A minority 


Diwedi and Chandrachud JJ.) have opined 
that the power of Parliament is absolutely un- 
limited. They adopted the. view taken in 
Shankari Prasad's case and have agreed 
with the minority in the Golaknath's case. 


In the considered opinion of this writer, 
the majority view is correct. The majority 


judgment has found tne golden mean between 


the two extreme views. On the one hand, 
a wide latitude. has been given to Parliame- 
nt's, amending power, thus making the 
Constitution elastic. On the other hand, Parlia- 


ment. has not been given a carte blanche to 


revolutionise the basic constitutional scheme, 
thus giving the constitution stability. The 
proper balance between elasticity and stability 
has, atlast, been struck, even though, bya 
razor-thin majority of seven against six ! 


a =- 
» = 


MOTHER-RICHT 


Bachofen on the evidence of classical 
literature, postulates that the earliest method 
of reckoning descent was through the mother 
only and that primitive society was, therefore, 
'matriarchal!. He bases this view upon 
Herodotus? account of the Lycians. Herodo- 
tus says, "They have, however, one singular 
custom in which they differ from every other 
nation in the world. They take the mother's 
“and not the father's name. Ask a Lycian who 
he is, and he answers by giving his own 
name, that .of his mother, and so on in the 
female !ine”?. In the dawn of human society 
when paternity was uncertain, it is suggested 
thatit naturally came about that the child 
was considered akin to his mother?. This is 
the basis of the establishment of the so- 
called "Mother-right'. Bachofen has divided 
the evolution of society into three stages viz., 
Hetairism, Mother-right and  Father-right 
There is not only a close connection between 
Hetairism and Mutterrecht or mother-right, but 
the latter is the product of the former*. Then 
came the time when greater importance was 
attached to the creative influence of the father 
than to the material tie of motherhood with 
the result that many changes including the 


forth. 
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preeminence of men, property and descent 
were traced in the male line, sun-worship 
superseding moon-worship and so on and so. 
Father was, then, the acknowledged 
author of being and the mother was a mere 
nurse, 
: \ 

Uninfluenced by the theories propounded 
by Bachofen, McLennan independently puts 
forward similar views. He says, “It is inconc- 
eivable that anything but the want of certainty 
on that point (that is on the point of paternity) 
could have long prevented the acknow- 
gement of  kinship through males. The 
connection between these two things-unce- 
rtain paternity and kinship through females 
only seems so necessary-that of cause and 
effect-that we may contidentl infer the one 
where we find the other”. Morgan also 
thinks that descent in the female line is the 
more archaic form and that father-right was 
preceded by mother-right. 


Hartland, on the other hand, is inclined 
to think that reckoning of dexcent through 
the mother cannot have resulted from the 
prevalence of sexual laxity, for all over the 
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worid many people reckon their descent 
through the mother though there is no reaso- 
nable doubt of the paternity of the children 
and that nowhere in human society there is 
absolute promiscuity.® Hartland goes on to 
say that the origin of mother-right is not to 
be found in uncertainity of paternity. Mother- 
right, in his opinion, has taken its rise in a 
condition of society where kinship, which 
is a sociological term, is not synonymous 
with blood relationship.? In the case of 
peoples organised in totemic clans, each 
clan bearing usually the name of an animal 
Or plant often supposed to be akin to the 
members of the clan. Every member of the 
clan recognises every other members as of 
the kin. Foremost among his disabilities is 
the prohibition to marry a woman within the 
kin, consequently his children must all be 
children of women belonging to a different 
kin from his own. : 


Westermarck does not agree with the 
view that mother-right everywhere preceded 
father-right. Even among the lowest saya- 
ges, according to him, there was no primitive 
stage of mother-right without paternal rights 
and paternal duties.!! Henry Maine pos- 
tulates that "the effect of evidence derived 
from comparative jurisprudence is to esta- 
blish that view of the primeval con- 
dition of the human rsce which is known 
as the “Patriarchal Theory”1?, He refers 
to the Roman Patria Potestas in his 
attempt to solve the apparent inconsistency 
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involved in the conception of kinship which 
brought strangers into the family by adoption 
but at the same time excluded the descen- 
dants of a female member, and says, “In truth, 
in the primitive view, Relationship is exactly 
limited by Patria Potestas. Where the Potes- 
tas begins, kinship begins ........ where the 
Potestas ends, kinship ends: so that a son 
emancipated by his father loses all rights of 
Agnation. And here wé have the reason why 
the descendants of females are outside the 
limits of archaic kinship”13, Schrader holds 
that the Indo-European family was based on 
strictly agnatic principles, a conclusion arrived 
at through purely linguistic considerations. 4 


Hocart suggests that there is a close 
parallel between the status of kingship and 
the status of the husband in a patriarchal 
society and as such marriage like coronation 
was the prerogative only of kings, He Says 
that it is very remarkable that the bride and 
bridegroom are accorded with the honour 
which is appropriate only for a king.? 5 
Mommsen also has linked up the status of the 
husband as the head of the family in Roman 
society with Roman kingship. He says, "As 
the house-master was not simply the greatest 
but the only power in the house, so the king 
was not merely the first but the only holder 
of power in the State".^* A primitive soeiety 
was, therefore, even in the absence of the 
institution of marriage, not matriarchal but 
patriarchal, the husband as the head of the 
family wielding power as that of a king. 
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(1) J. J. Bachofen, Das Mutterrecht quoted by Edwin. Sidney Hartland, Primitive 
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The Truth of India : 


Truth is Sure and Pure Indeed. 


We live in the cradle of Mother India. Out 
Mother is a Truth and so our India is a 
Truth as there is a Divine Truth in the 
World. | 


We exile our personal desire. We banish 
Our Own preference. 
We give birth to Superman. 


We follow congruence. We congugate 
different religions. 


We exert ourselves to serve the Truth. We 


have no disparity in treatment. We have. 


no impenetrable riddles. 
sense of Isolation. 


We have no 


We prefer Unity. We conquer all Pettiness. 
We grant Security. 


We lead to no disputes. We solve all pro- 
blems by reconcilation where necessary. 


We have no Ego. We have no Prejudice 
We have no Vanity. 


We have no Lusture. 
We .prefer Peace. We foster Harmony. 


We discard the Evils. 
. We cerrect the Vile, 


t 


/ 


By ' 
Bijan Behari Chakraborty 
University College of Law Union 


1 
|| 


We win by Love and never by Sword. We 
believe In God. j 


We have firm faith in Him. He gives us 
Might. We are Brave. We are Heroes. 


We work in the Domain of Light. We 
remove darkness. We carry out the Works 
effectively. We reap big and .splendid 
Success. We steadily develop in every 
stable basis. | 


We are adventurous. We leap forward 
with energitic acceleration of Socialist 
construction. One Advance is wisely 
demonstrated. Itis effective and purely 
decisive. 


These are our Principles-thoughtful, fun- 
damental and considerate. All our Efforts 
and all our Works virtually turn to the 
Truth. 

This is our Mind. This is our Conscience. 
This is our Vitality. This is our Power. 
This is our Adventure. This is our Supre- 
mecy.  Thisis our Energy. This is our 
Spiritual Heritage. This is our Patriotism. 
This is our Pride. 


Qum Tatsat 


- 


| | 





Effect of Rise in Prices in Law and Order 


Free India is burdened with many distres- 
sing problems. The steep fise in the prices 
of daily commodities is a burning question in 
India fo-day. The people are hard hit by this 
spiralling rise. This abnormal rise in prices 
all on a sudden has worsened the prevailing 
trying condition of the poor people, there by, 
jeopardizing the very foundation of India's 
Economy. | N 


In all the states of India, particularly in 
West Bengal, the prices of commodities have 
increased in an unprecedented level. This 
has increased the various problems of the 
state where unemployment has already 
assumed a colossal proposition. 


Infact the rise in prices has been experien- 
ced since the begining of the, second five year 
plan. The rise of growth was initially low in 
third plan but this has increased later on. 
But the rise in prices in the second five year 
plan was not different from that in Third Five 
Year plan. So the Fourth Five year plan has 
come to us as a curse because the prices are 
on the increase. At present the limitation is 
very critical and it is almost beyond the reaches 
of the common people. 


` had roused great expectations. 


By 
Keshab Chandra Saha 
Ist year, 9. 1. (a)—102 


Recently Gujrat Government has called 
out the Army to suppress the disturbances 
and maintain law and order at Ahmedabad 
and some other cities of Gujrat. The total 
number of people killed in different parts of 
Gujrat is reported to be about 90. This is the 
price which Gujrat has so far paid for the 
anti-price rise agitation since January 10, 
1974. Presently the State has found itself 
in the grip of a violent agitation in which 
the students, politicians aud farmers have 
made a common cause and the malaise would 
naturally be supposed to have much deeper 
roots. Successive crop failures during the 
last few years already created acute scarcity 
conditions. But a bumper harvest this year 
Due to the 
bungling and inefficiency of the State Govt., 
however the situation remains where it had 
been. The resultant frustration and desper- 
ation have naturally driven the people to the 
path of agitation and violence. 


It is evident from Gujrat situation that 
people is not toeing with the Govt. view 
to increase in the price of practically every 
material even also the price of Food. Mor- 
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eover the unscrupulous traders and profiteers 
taking advantage of ‘this critical situation 
when rise in price is very accute. So in 
order to check the tendencies of rising 
prices of all materials, Govt. should come 


forward to punish all those anti-social 
who hoard purposely to create artificial scrar- 
city which again in its turn will tend to 
increase prices of essential commodities even 
foods and so to create some sort of dis- 
turbances in the peaceful daily life of general 
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people. By increasing dearness allowance 
to hisemployees every year Govt. will not 
be ableto cope with the rise in price. It 
will only cause the inflation of money and 
thereby cause the detoriation of Law and 
Order situation in the whole country.' So the 
rise in price should be checked and Gevt. 
should plan effectively and properly so to 
control the present critical condition in the 
country. 


“Equality | before the law and the equal 


^ 


All the Civilized countries throughout the 
whole world have recognised some basic 
and inherent rights of the individual with 
out which democracy becomes meaningless, 
These basic and inherent rights are popularly 


known as "Fundamental Rights," 


Previously before the independence of 
India The Simon Commissjon and the joint 
Parliamentary Committee’ had 
idea of enacting declaratio is of fundamental 
rights on the ground that | "abstract decla- 
rations are useless, unless! there exist the 
will and the means to make them effective," 
Bnt the nationalist el was in favour 
of the basic rights. Thus fter the indepen- 
dence when the Constitution of India was 
framed and came into force on 26th January, 
1950, it has embodied a number of Funda- 
mental Rights in Part III of [he Constitution, 
which are to act as limitations not only 
upon the powers of the executive but also 
upon the powers of the |Legislature. In 
case any of these iimitations are infringed 
the Supreme Court and the High Courts are 
competent .enough to declare a law as 
unconstitutional and void. | 


* j | 





rejected the 


protection of Laws” 


BY . 
Debaki Nandan Maiti : 
B. Sc.. LL. B. 1st year. 


Thus Art. 13 of the Constitution says :— 

"The State shall not make any law which 
takes away or abridges the rights conferred 
by this part and any law made in con- 
travention of this clause shall, to the extent 
of the contravention, be void." 


Besides, the individual has also the right 
to be equal before the Law. Thus Art. 14 
of the Constitution says :— 


"The State shall not deny to any person 
equality before the law or the equal pro- 
tection of laws within the territory of India.” 


Outwordly, the expressions 'equality be- 
fore the Law' and 'equal protection of the 
laws' may seem to be identical, but infact, 
they denote different weanings. While equ- 
ality before the jaw is a somewhat nega- 
tive concept implying the absence of any 
special privilege—in favour of any individual* 
and the equal subjection of all classes to 
the ordinary law—egual protection of the 
laws is a more positive concept, .implying 
equahty of treatment in eyual circumstances. 
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Eguality before the law means no man 
is above the law of the land and that every 
person, whatever be his rank or position 
or condition is subject to the ordinary law and 
amenable to the jurisdiction of the ordinary 
tribunals. And every Citizen, from the high 
officials down to the ordinary person, is 
under the same responsibility for every act 
done by him without lawful justification and 
in this respect, there is no distinction bet- 
ween officials and private Citizens, It thus 
follows that the position will be the same 
in India. : 


But there are certain exceptions to the 
above rule allowed by the Article 361 of 
the Constitution of India. The exceptions 
are as follows :— | 


(1) The President of the Governor of 
a State shall not be answerable to any Court 
for the exercise and performance of the 
powers and duties of his office or for any 
act done or purporting to be done by him 
in the exercise and performance or 
powers and duties. 


(2) No Criminal proceeding whatsoever 
shall be instituted or continued against the 
President or a Governor of a State in any 
Court during his term of Office. 


(3) No Civil proceedings in which rellef 
is claimed against the President or the Go- 
vernor of a State shall be instituted during 
his term of office in -any Court in rsspect 
of any act done or purporting to be done 
by him in his personal capacity. Whether 
before or after.he entered upon his office 
as President or Governor of such State, 
until the expiration of two months next after 
notice in writing has been delivered to the 


those : 
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President or the Governor, as the case may 
be, or left at his office stating the nature 
of the proceedings, the cause of action 
therefore, the names, description and place 
of residence of the party by whom such 
proceedings are to be instituted end the 
relief which be claims. 


These immunities, however, shall not bar— 


(i) Impeachment proceedings against the 
President. 


(ii) Suits or other appropriate proceed- 
ings against the Government of India or 
the Government of a State. 


Now the equal protection of laws means 
"that among equals the law should be equal 
and équally administered, thatlike should be 
treated alike. 


In other words, it means the right to 
equal treatment in similar circumstances 
both in the privilages conferred and in 
the liabilities imposed by the laws. Thus 
it does not mean that every person 
shall be taxed equally, but that persons 
under the same character should be taxed 
by the same standard. 


Therefore the principle of equality does 
not mean that every law must have univer- 
sal application for all persons who are not 
by nature, attainment or circumstance in 
the same position as the varying needs of 
different classes of persons often require 
separate treatment. 


The principle does not take away from 
the State the power of classifying persons 
for legit mate purposes. 


M 


. "A Legistature which has to deal with 
diverse problems arising out T infinite variety 
of human relations must of necessity have 
the power of making special laws to attain 
particular objects ; and for that purpose it 
must have large powers of selection or 
classification of persons and things upon 
which such laws are to operate." 

/ 

There are some mede of the equal 
protection in the Constitution of India. The 
guarantee. of equal protecticn applies against 
substantivo as well as procedural laws. It 
also includes absence of any arbitrary discrimi- 
nation by the laws themselves or in the matter 


of their administration. 


Article 15 of the Constitution guaranteed 
the equality is the prohibition against discrimi- 
nation, It provides- 


"(1) The State shall not discriminate 
against any citizen on grounds only 
of religion, race, caste, sex, place of 
birth or any of them. 


(2) No citizen shall on grounds only of 
religion, race, caste, sex, place of 
birth or any of them be subject to 
any disability, liability, restriction or 
condition with regard to- 

(a) access to shops, public restau- 
rants, hotels ie places of public 
entertainment ; 

(b) the use of wells tanks, bathing 
ghats, roads and places of Public 
resort maintained wholly or partly 
out of State funds'or dedicated to 
the use of general public. 

| 


(3) Nothing in this article shall prevent 


the State from making special provi- 
sion for women and children.. 


| 
| 
| 
| 
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(4) Nothing in this article or in clause 
(2) of Article 29 shall prevent the State from 
making any special provision for the advan- 
cement of any socially and  educationally 
backward classes of citizens or for the Sche- 
duled castes and the Scheduled Tribes." 


The Constitution-also guarantees equality 
of opportunity In matters of public employ- 
ment. Art 16 runs thus :— | 


“(1) There shall be equality of opportu- 
nity for all Citizens in matters relating to 
employment or appointment to any office 
under the State. 


(2) No citizen shall. on grounds only 
of religion, race, caste, sex, descent, place 
of birth or any of them, be ineligible for any 
office under the State.” 


There are some exceptions to the above 
rule of equality. As per under Art 16 (4) 
and Art 335 of the Constitution the State 
may reserve any post or appointment in 
favour of any backward classes of Citizens, - 
and the Scheduled caste and the Scheduled 
tribes, as far as many be consistent with -the 
maintenance of efficiency of the administra- 
tion. 


For the social equality the Constitution 
provides for the abolition of the evil of 
untouchability and the prohibition of confe- 
ssing titles by the State. Art 17 of the 
Constitution provides:— 


"Untouchability is abolished and its 
practice in any form is forbidden. The enfo- 
rcement of any disability arising out of. 
"Untouchability" shall be an offence punis- 
hable in accordance with law.” 


Parliament is authorised to make a law 
prescribing the punishment for this offence 
(Art 35). For exercising this power, Parlia- 
ment has enacted the untouchability (offen- 
ces) Act. 1955. 


The prohibition of “untouchability” in 
the Constitution has thus been given a 
realistic and effective shape by this Act. 


Art 18 of the Constitution says— 
"No title, not being a military or-acade- 


mic distinction shall be conferred by the. 


State.” 


Abstract declarations of fundamental 
rights in the Constitution are useless, unless 
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there is the. means to make them effective. 
The existence of the fundamental rights is 
tested only in the Courts of law. The power 
of the courts to enforce obedience to the 
fundamental rights, again depends not only 
upon the impartiality and independence of 
the Judiciary, but also upon the effective- 
ness of the instruments available to it to 
compel such obedience against the execu- 
tive or any other euthority. Thus the Indian 
Constitution lays down the provisions for 


‘the enforcement of the- Fundamental Rights 


guaranteed by the Constitution such as 
Habeas ^ corpus. Mandamus, prohibition, 
certiorari and quo warranto. 


“Love cools, friendship falls off, brothers divide" 


—Shakesparee. 


Voice of the General Secretary 


N 


| begin my report with humbie submission 


to all those who gracefully rendered valuable 
services throughout the year due to which 
we could achieve, | believe, splendid success 


in all spheres of activities of our| Union. 





What we want to do is the alround better- 
ment of the cause of students and the 
people alike. We feel for the! students, we 
try to work for the studənts and we share 
thə woes and pleasures of the students and 
the citizens alike. We have heartily welcomed 
any opportunity to propound solutions 
and solve all critical problems with ardent 
zeal and untiring energy. Our earnest desire 
is the eradication of illiteracy, eclipse of 
ignorance and such other evil) faculties that 
make men insensate and dull.| This is the 
way of our life full of tolerance and without 
.any prejudice and predomination over any. 
We always try to proceed in a calcdlated 
manner creating no confusion, no conflict, 


no revolt and no controversy. 








| 

"We, the people of the State of West 
Bengal are passing our days in horrible 
conditions in'every direction. We are living in 
the region of demons of wanto exploitation 
who having the advantage of draught and 
floods are exerting their fiendish nature as 
the black-marketeers, profiteers, adulterers, 


ect. and are end to lead us into the depth of 


t 
! 
| 
| 


“under the musk of socialists. 


woes and push ‘us into the jaws of destruc- 
tion and total extinction with their weapons 
of vileness, corruption, depravity and the 
like evil'and heinous faculties. 


The revolutionary task confornting us 
is enormous. We, the students who constituted 
the biggest force for the struggle for free- 
dom are the worst sufferers. The economic 
stringency, unemployment, scarcity of food, 
genuine and effective medicines and all other 
basic necessities of life, hava touched the 
rock bottom of our tolerance, there are 
due to some villians acting as big guns 
There is much 
beast and much devil in them. We, the 
students as well as the citizens of all ranks 


' should unite together in the same platform 


assisting our 


and fight for getting rid of these rogoues 
National. Government with 
the best of our ability in every direction 
whatever it might be. 1 trust, this appeal will 
not go futile. 


Now let me turn to our own selves i.e of our 
Union itseif. Our Union is the biggest Union 
of its kind in India. It is autonomous. But 
it is a matter of regret that the funds of this 
Union are in the grip of the University autho- 
rities and so we can not further the cause 
of our Union. B 
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Before giving a short account of our acti- 
vities, |, on behalf of myself and the students 
of this Law College express our deep sense 
of sorrow for the sad death of some students 
who were murdered by same anti social 
miscreants, and convey our heartfelt sym- 
.pathy over the aggrived members of their 
families and pray to the Almighty that their 
imperishable souls may ost in eternal peace. 


Our fellow students got ourselves seated 
in the helm of affairs of this Union and 
certainly hoped that we would do our acti- 
vities with success. What we have done 
have been fully appreciated by our student 
mates so, in this sense, we are successful. 


The public who overcrowded ths University’ 


Auditorium where we welcomed our Freshers 
and also during our Annual Social, justify 
our claim of attaining signal success in our 
Union activities. These functions as well the 
Symposium held in Honour of Dr. Leo Gross, 
Professor of International Law, Tuft University, 
U.S.A. were so much praised as to astound 
ourselves. The House was every time echoea 
with cheerful and loud applauses with conti- 
nuous clappings. The departmental Secre- 
taries reports give a full account of each. 


To our proud credit, we cou'd organise 
this year a Study Circle to help our student 
friends at their respective Law Examinations. 
Sri Bibhaskumar Guha, Advocate who is an 
ex-student of our college helped us much 
in this regard and he could make a good 
impression amongst a large number of students 
who were greatly benifitted by his teachings 
and guidance. We offer our grateful thanks 
to Sri Guha expecting at the same time that 
he will be available in such beneficial works 
in the interest of our students in future. 
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One thing of greater importance we must 


"not miss at all, is that our Sri Jayanta Bhatta- 


charyya represented the youths of our country 
in the last Tenth World Youth Celebration in 
Berlin. He was accompanied by Sri Priya 
Ranjan Das Munshi, M,P., an exestudent of 
this college, who is the President of the All 
India Youth Congress. Their activities in the 
aforesaid celebration were recorded by this 
Union with felicitations and Sri Bhattacharyya 
was entertained in the Freshers' Welcome 
Ceremony held in Septembsr, 1973, and was 
gifted Khadi-Clothings as a mark of respect. 


We have donated a lump sum as flood 
relief grants of our Union and the cheque was 
handed over to Sri A, L. Dias, the Hon'ble 
Governor of our State. 


The climax in the University examinations 
renewed this year too and appeared in the 
scene as a tragedy instigating the students 
to assume the shape of a strong virtual revolts. 
But this could not grow and breed vile 
contempt for reasons of our examplary con- 
genial and peaceful movements devoting our- 
selves exactly to denote congnitive relation 
at all given moments. 


The University administration seems to 
be in collapsed condition in the opinion of 
many. The results of the examinations can not 
be published within ten months even in some 
cases. This is not ignorable no doubt. More- 
over, this Law College has no Principal on a 
permanent basis for over seven years. Our 
repeated requests to fill up the post and also 
to introduce the LL.M. class as demanded by 
a large number of LL.B. graduates,have always 
been neglected without giving any importance 
about the cases. It is further to be regretted 
that our Union funds can not be made avail- 
able in our needs to perform the most onerous 


112 


duties even. Once more we request the 
University authorities to pay heed to our app- 
eals and redrees our long-standing grievances 
to maintain the prestige and traditional dignity 
of this Law College which is the biggest Law 
Co'lege with the biggest Law Library not only 
in india but also in indeed. 


Firstly we offer our grateful thanks to the 
State Minister, (Shri Subrata Mukherjee) and 
the President of the West Bengal Chhatra 
Parishad _ (Sri Kumud Bhattacharyya) without 


whose sincere and worthful advice and guid- : 


ance we could not celebrate | the two best 


of our Social Functions in such a gorgeous 


manner. 1 
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In fine, | on behalf of myself and the stu- 
dents of this college offer our sincere thanks 
to the University authorities, the heads of our 
Institution and the members of its teaching 
staff, the University Employees' Association, 
the executives, councillors and all other 
student-friends and also the members of 
our college staff, for encouraging us to com- 
plete the functions. in a befitting manner 
rather in a manner which is unprecedent, 
they say. 


JA! HIND 


^ Justice is the first virtue of| those who command, and stops the complaints of those 


who obey." 


~ 


—Diderot, - 


University College of Law Students Union 





Rathindranath Datta Biswas 
A. G. S. Office & Accounts 


* 


Jagannath Dey 
General Secretary 


w 





Soumen Sen : 
A.G.S , G. S. (Cultural & Legal | Ranjit Kr. Pandey 


Conference) Jt. Secy. Social & Drama 


- 











Reception given by Social Secy. 


Ssi Ranjit Pandey to Our Vice- 
Principal Dr. B. C. Paul Shyamal Kumar Mukherjee 


Jt. Secretary Aid Fund 


Sri Subrata Mukherjee and Sri 

Kumud Bhattacharjee were 
high-lighted our Annual Tapan Kumar Mahanti 
social gatherina. Jt. Secretary Aid Fund 
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OFFICE BEARERS 





Satya Narayan Roy 


Jt. Secretary Magazine Keshab Chandra Saha 


Jt. Secretary Magazine 





Shyamadas Roy 
Jt Secretary Magazine 





Prabir Kumar Roy Madhab Kr. Banerjee 
Jt. Secretary Debate Jt. Secy. Debate 





Kashi Nath Bardhan 


Deb Kumar Chatterjee 
Jt. Secy. Social and Drama 


Jt. Secy. Re-Union 





Jaganath Dey (G.S.) 
Kashi Nath Dey Garlanding to our beloved Principal 
Jt. Secy. Re-Union in Fresher's Welcome 


The Assistant General Secretary 
| ( Office & Accounts ) opeaks 


Next to the General Secretary of our 
Union, ‘the Assistant General Secretary 
(Office & Accounts) holds some amount 
of responsibility jointly and severally with 
the Secretaries of the different departments 
of this Union specially in the management 
of the finance and the expenditure thereof. 


Even though the Union has to incur .exp- 
enses, the management of the Union Fund 
is entirely at the disposal of the Finance 
Department of the University which creates 
great difficulties in running -our legitimate 
expenses to perform the traditional duties. 
It would, of course, be no impartinance 
on our part if we -urge the University 
authorities to be competent to leave 
at our disposal the whole amount of 
the Union fund as per budget estimates 
passed by the Senate; unless this is done, 
the harassment on either sides will never be 
ameliorated nor the harmonious relations be 
maintained. 


The Working Committee of our Union 
has to prepare and pass the annual budget 
estimates of the Union for each respective 
“session and thereafter the budget is to be 
approved by the Central Council. This year 
we had to pass the budget estimates of Rs. 
25,000/ only in consultation with the budget 
pessed by the Senate. This figure left us in 


despair and we were rather confused to be 
charged to take burden of the outstanding 
liabilities of the past two Unions for the 
sessions noted below : 


(1) for the session 1970-71 ..... Rs. 3,692 
(2) for the session 1971-72...... Rs. 15,415 
Total..... Rs. 19,107/- 


Out of these liabilities, we could, however, 


pay up Rs 4,102/—for the session 1971-72 
and have passed bills of Rs 491/—, the 
payment of which is at the discretion of the 
University Finance department in considera- 
tion of availability of the amount. 


-Having scrutinised the previous accounts 
of the Union, it has become evidently a 
true fact that the University without consul- 
ting the Union fund recklessly advanced 
huge amounts of money.to the past Unions 
of several years. It is therefore a matter of 
regret that mistake and error committed by 
the University; has been imposed upon the 
present Union. We do not hesitate to move 
the University to write off the balance of the 
outstanding liabilities of the Union, and pay 
up the bills from the University Funds. 


We are thankful to the students of this 
college who have genuinely appreciated the 


| 
| 
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hardship on the Union and has gladly acce- i 
pted the enhancement of the Union Fees| 
from Rs 5/- to Rs 8/- per head per session 
which was suggested by us |being pressed | 
and inspired by a large number of students. | 
The enhanced rate has been given- effect 
from the beginning of the academica! session 
1973-74. Consequently we |had to revise 
the budget estimates of the present Union 
but still we are not satisfied because we 
are dependent upon the University to pay up 
the dues accordingly. | 





| 
| 

I.do hereby state that the annual educa- | 

` tional-tour was organised this year. The 
tour extended to New Delhi-Chandigarh-' 

Kulu-Manali-Simla. We were fortunate! 

enough to have been heartily received at the! 

‘Supreme Court. of India, The High Court, 
the University and the Law College at Chan- 
digarh visiing which we have gained much. 
experience in many respects by our personal 
observations. But it is to be admitted that 
only one tour for the 5000'students of the 
biggest Law College i is not sufficient, There 
shall. be. arrangements , for two tours, in the 
least, if not more and the University author- 
ities may be pleased to Ten special! 
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grants for the seperate occasions. The tour 


expenses were met out of the contribution 


from the Union Fund, the University grant and 
contributions from the participents. The tour 
started in the last week of September,- 1973 
and was completed within a fortnight. ^ 


We are sorry to inform our fellow-students 
that perhaps we have failed to give them 
pleasure to their fullest extent for want of 


- adequate funds, but we are sure that the 


few activities have so highly been applauded 
that the little wants have been effaced from 
their memory. 2 


My thanks to all the workers, supporters 
and the organisers with whose valuable 
services we could gain success in all our 
attempts. We request them to stand in one 
platform and exert their ownselves to achieve 
complete success in all affairs relating to 
maintenance of our daily life, receiving 
educational facilities solving economical 
problems, removing evils from -the society 
and assisting the National Government to 
proceed with their cherished design of soci- 
alism in our country. 


JAI HIND 
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Report from 


The Students Union of this 
College of Law, Calcutta is the largest Law 
Union in India. As an Assistant General 
Secretary and Secretary of Cultural & Legal 
Conference it is my duty to speak something 
about recent developments. u 


. Ihe Hazra Road Unit of the University 
College of Law is housed in a seven storied 
building, but the classes are held only. in a 
few rooms. This unit can be vastly expanded: 
and can provide admission of a larger numbers 
of students if the number of lecturers and 
office assistants is increased. Many graduates 
want admission to this Law course and there 
is no dearth of accomodation in our college. 
Applications of aspiring students should not 
be turned down,term after term, on the ground 
of inadequate number of lecturers and office 
assistants when the fact is that commercially 
the University College of Law is not a losing 
concern. Moreover, there is no scope of higher 
studies in legal side like LL. M. course under 
. the University- College of Law, Calcutta. 


The Law classes are usually held in mor- 
ning-and afternoon and the premises is not 
utilised during the day time. | would suggest 
therefore at the first instance to press the 


~ 


University ' 


Soumen Sen 


Assistant General Secretary, 
Secretary of Cultural & Legal Conference. 


University authority to open LL. M. course 
at the earliest and in that case the premises 
of Hazra Road Law College can be fully 
utilised during day time. 


At the moment the library of this college 
is so small that it hardly benefits the students. 
There is every scope of vast expansion as the 
accomodation comprises of two big halls on 
two floors with inter communicating staircase. 
| am sure that the Ilbrary would attract students 
if it was expanded and reference books were 
made available there. To expand the library 
and to run it efficiently it will be necessary to 
appoint a qualified Librarian and at least six 
more assistants. 


. Secondly, our regular LL. B. classes are at 
stake. We intermittenly see that instead of 
holding our regular classes the college autho- 
rities have permitted to hold other exami- 
nations like B. A., B. .Sc., and B. Com. etc. 
Such bottlenecks in the progress of our study 
should be checked, otherwise we should.not 
be in a position to cope with the heavy sylla- 
bus, the University imposed on us. The 
University authority implemented the present 


hevy. syllabus with the idea of running. the 
/ 


| 
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college from 11 A. M. to 4P; M., alternati- 


vely, they would take longer classes. But that 
. idea is gone, only the burden of heavy sylla- 
bus remains with us. Asa secretary, | shall 
request the University authority and our! 
college administratives to fulfill their past: 
assurance. | 


Thirdly, no college is .complete without: 
extra academic activities. ` The multifarious 


| 
| 
| 





extra academic activities of | the students’! - 


Union of this college have a glorious past and 
are ahertiage handed down to us the embers 
of the present Students’ Union. | am proud : 
to say that the present Students’ Union is not 
lagging behind, and | am sure that it will add 
a feather to the cap of its past reputation. | 
The seminar which is one of the scheduled 
programmes of the students’ Union was held! 
on 24th July 1973 with great SUCCESS. The! 
participants in this seminar | were eminent | 
Lawyers and jurists like Mr. Sankardas | 
, Banerjee, Mr. P. P. Jinwalla, Mr. J. P: Mitter, 
and ex judge and others along with eminent: 
student speakers like Mr. Udayan Mukheriee, | 
Mr. Ashoke Sengupta etc. and was presided | 
over by Dr. Balai Ch. Paul, Reader & Vice- | 
Principal of this Unit. 





| 

| 
The Legal Confererice sd was a regular 
phenomenou held year to year under the 
auspices of this Union, has (recently: been 
stopped due to 
operation from the eminent 
lawyers and indifference of the , college! 
authorities. The conference has its temen! 
dous educational and - professional values to | 
both the lawyers and the students-they would 
be advocates of our: country. IIn this respect, 
Ishall request the college authorities to co- 
. operate us and | shall -also urge the eminent | 
advocates and lawyers of |different bar- | 
councils to stretch their hands, to help us: 


| | 
| 
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holding the conference again, so that the 
students would not be deprived of the undi- 
minished service and lessons they received 
from the conference. 


We had organised the Saraswati Puja in 
our Hazra Road branch in most gorgeous 
manner. 


| feel that the students should be given 
more and more oppotunities of participation 
in the college administration. In so -far as 
this unit is concerned | mustsay that the 
members of the Students' Union elected from 
this unit enjoy the priviledge of -participa- 
tion in the administration of this wunit in a 
large measure, but only unofficially. . “The 
prime need of the time is to accord this ` 
participation an official recognition and status. 


| am also thankful to our Prof. P. P. Modak . 
the Reader and Vice-Principal(acting Principal) 
and Dr. Balai Ch. Paul, the Reader and Vice- 
Principal of the Hazra Road branch and ‘to 
the teachers of this institution, the members 
of the office and library staffs-of this college 
for their unique support, co-operation in all 
matters regarding the Union activities. A 

Wé feel it our legitimate duty to express 
our most greatful thanks to the students of 
this college and also to those students other 
than this .Law College for their co-operation 
and ‘support ‘in all acts, activities, | fights 
struggles. | solicit the co-operation of the 
lecturers, administrative, staff and the student 
friends in bringing about the development 
of this unit so that it renders better 'service' 
to the students and also extend the frontiers 
of legal knowledge. | 


Before | conclude I- heartily welcome the 
freshers and wish them the best of times in 


our great college. | 
JALHIND >- 


REPORT 


OF THE 


— Joint Secretaries (Social & Drama) 


The department of Social & Drama of our 
Union has a-great significance and its weig- 
hted value can no how be underestimated. 
The aims and objects of the department are 
multifarious and of various types and so it is 
hardly possible to perform all the scheduled 
duties and to achieve the objectives unless 
adequate funds are available at the disposal. 
But still we are proud enough of our displays 
in the field of activities which were each a 
unique success. 


Our first and foremost duty was to wel- 
come the Freshers who have joined our insti- 
‘tution at the beginning of the session and we 
entertained them in a social gathering held 
in the University ‘Auditorium on the 11th 
August, 1973 inthe presence of distingui- 
shed guests and eminent jurists. 


Next to this, we took.up the cause of raising 

funds in aid of the flood-stricken people 
of this state and we made box-collections. 
The total amount of box-collections together 
with a donation from the Union, Fund was 
handed overto Sri A. L. Dias, Governor of 
West Bengal on the 19th October, 1973, in 
the presence of a State Minister and some 
other respectable persons. 


Ranjit Kumar Pandey 
Kashinath Bardhan 


We had to send thereafter competitors 
from this college at the Inter-Collegiate 
Music Competition held in the Calcutta Uni- 
versity Institute in the month of September, 
1973 and the following students of our Law 
College were given credit :- - 

1. Sm. Krishna Banerjee 

2. Sri Siddhartha Raychaudhuri 

3. Sri Surajit Sinha 

4. Sri Radha Raman Das 


Our College Team for One Act Drama 
Competition held in the said Institute in the 
month of November, 1973 also was given 
credit for the staging of the Bengali (One 
Act) Drama-'BISARGA' by Sri Juotu Bando- 
padhyay. The team was constituted with the 
following students :- 


N 


. Sri Debranjan Basu Mullick 
. Sri Subrata Dey 

. Sri Tapan Halder 

. Sri Tapanjyoti Bhattacharyya 
. Sri Pabitra Banerjee 

. Sri Sovan Chatterjee 

. Sri Siben Banerjee 

. Sri Achintya Dutta 
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The Annual Social function was celebrated 
on the 17th December, 1973 ;in the Univer: 
sity Auditorium. It was graced. by the august 
presence of Hon'ble Mr. Justice S. A. Masud 
of Calcutta High Court as the Guest-in- - Chief. 
Many distinguished guests, eminent jurists and 
members of the teaching staff of the collegé- 


were in the midst of the students and the 


function was a splendid success and thé: 


auditorium was full and crowded till its end. | 


The Annual Saraswati Puja Celebration of 
our Union was duly held In the University 
Campus in its traditional way in the most 
-befitting manner. | 
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We had in view some other aims and obje- 
cts to fulfil, spacially thos2 relating to the 
Social Welfare Work but for want of suffi- 
cient funds at our disposal we could not 
proceed in this matter. We are sure that our 
successors who will be endowed with ade- 
quate funds to be avallable through the imple- 
mentation of our valued scheme, will be 
taking up the cause for its fulfilment, no 
doubt. 


In conclusion we convey our grateful 
thanks to all those who gave us inspiration 
to perfom our duties maintaining the tradi- 
tional dignity of this Union. . 


t 
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Jai Hind 
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Report of the joint Secretaries 


of Students’ Aid Fund. 


It is obvious that the department of 
Students' Aid Fund of our Union is meant for 
granting benefit and awarding privilege to the 
students of this college so far practicable in 
fair consideration of the availibility of the 
amount which is controlled by the University, 
even though we have the legitimate claim to 
receive the whole amount of the budget 
passed by the Senate of this University. 


The following are the main duties of this 

department : Í 
` (1) to grant monitary assistance to the 
deserving students * 

(2) to afford facility of books to the 
needy .students who desire to make satis- 
factory results at their respective LL. B. Exami- 
nations and (3) to distribute free of cost 
Question Paper Booklets for consultation by 


the candidates for the LL. B. examinations.. 


This year we have started a new scheme by 
adding in the Question Paper Booklets, groups 
of suggestions for each examination. This 
a our scheme has been whole-heartedly appre- 
ciated by our fellow students. 


After assumption of our office in this 
department, we have awarded financial assis- 
tance of Rs. 9,000/- to 450 students who 


Shyamal Kr. Mukherjee (Retd) 
Suhaskanti Datta 
Tapan Kumar Mahanty 


Joint Secretaries, 


could not proceed in continuing their law 
studies. We, have lent more than 1,000 copies 
of books to 250 needy students and we have 
distributed more than 9,000 copies of Ques- 
tion Paper Booklets to the registered exami- 
nees. 

We admit that more students would have 
been benefitted by the above and that more 
financial help would have been given to more 
students even, But it is not unknown to any 
student of our college that there is no ade- 
guacy of money to dispose of for the facilities 
concerned. We are rather thankful to each 
of them that they have fully appreciated and 
gladly accepted the enhancement in the rate 
of their annual subscription to the Aid Fund 
from Re. 1/- to Rs. 2/- per head per session 
enforced under orders of the University with 
effect from the session 1973-74. We hope 
that our successors may have ample money 
at their disposal and they, we are sure, will 
deal with the genuine grievances of our fellow 
students and give them sufficient relief. It is 
to be noted thatthe fund is increased by 
equivalent amount of students' subscriptions 
each year. 

It is not out of place to mention that the 
award recommended by the Union is to be 
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approved by the Council of Post Graduate: 
Teaching in Law and confirmed by the Syndi- 
cate of our University. The recommendation 
is, Of course, to be first accepted by the Aid 


| 
Fund Committee before the same is placed; 


before the P. G. Council of Law. This system, 
seems good no doubt, but the adjustment 
of the awards in respect of tuition fees of the 
awardees is unnecessarily delayed due to 
abnormal delay in holding the meeting of the 
P. G. Council in Law, asa consequence ofi 
which the awardees have to [incur loans for 
clearance of their college dues'in time. | 

We have to maintain a stat in this depart-' 
ment. Each of the employees has to perform 


| 
onerous duty and has to spare much more! 
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time to perform their duties, the volume of 
which has increased to a considerable extent. 


The employees are fighting for their substa- 
ntial emoluments and this is their long-stan- 
ding grievance. We have decided to consi- 
der their cases sympathetically as previously 
assured of after the increasein the amount 
of Aid Fund. From this year the amount 
seems to be satisfactory and we have reco- 
mmended enhancement of their salaries in a 
suitable way, to meet their demands of life 
during these hard days of great economic 
crises. | 


We offer our heartiest thanks to those 


who helped us much for completing our 
duties. 
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Maintained its tradition by successfully organising the SARASWATI PUJA 
within the University Campus ( 1972-73 ) 


University College of Law Union, Calcutta 
DRAMA TEAM ( 1972-73 ) 





This year the team stood 3rd in the inter College Drama competition 





An Exciting moment of the Debate 
organised by our union 


On the occasion of Freshers' Welcome 
Rabindra Bharati Drama Team staged 
the Dance-Drama 'SHYAMA” of Tagore 
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An assembly of man of letters in our Mrs. Sumitra Sen, a prominent Rabindra 
sangeet singer, amongst us in the 


Freshers’ welcome. > 
Freshers’ welcome 





Image of the Goddess of learning 
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: tive matter. The unifairness in this: respect 
x ore apparent t man real: | | 
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ld. wal inter-class debate 
ion amongst the students of the Ist, 
d year LL.B. classes of our college 
eptember 1973. The results of 
“which are given below, in order of merit. 





f debate functions as an. 
sm to judge the talents 
ir adeguate power of 


Jebating also. provides significant 
But 
at student: programme in the 
inadequate supervision of 
politióalty inspired student 


- Obviously “debating. seems 10 v a sensi- 


3. St si 


4th: 


Next we, ho 
Competitions. | 
groups of studi 
classes on “the 
results are. given: hereundei n 


©) First Year Class ss 


(b) 


Second -Year C A ! sed 


Ist Sri ri Susanta 2c d. 





i 3rd Sri Gobinda Bakshi 
4th Srimoti Tanaya Mitra 
oth . Sri Ganes Srivastaba 


. We are extremely sorry to note that this 
year the number. of competitions from the 3rd 
3 LL. B. class i in the aforesaid Moot Court 
| | was very poor and that none of 
e judged. eligible to stand. This 
| int and we hope this sort of 
idequacy will not recur in future. 














re proud enough to mention the 
wo best debators of our college in 
€ | session. Sri Gobinda Bakshi and 
Jaydeb -Chakraborty who. represented 
co lege at the debating competition 
n the Chittarnnjan Hospital on the 

| ary, 1974, on occasion of the 

lee Celebration of the Calcutta National 
ical € llege and Chittaranjan Hospital 
won the Champion Trophy. Sri Bakshi 
i second in order of merit. He also 
jod second at the Inter-Collegiate Debating 
mpetition held at the University of Calcutta 
5th January, 1974 and has been 

o represent this University at the 
ər- University debate to be held at 
the 27th February, 1974. This 
janised by the Committee for Co- 
| rading ( National - Co-operative 
lia). This report is written before 
f the competition. Sri Bakshi also 
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stood first at the All- India: Debate Competition — 
organised by the National Youth Culture, i 
Howrah in 1973. Sri -Jayde la 
stood third at the Inte 
organised by the Calcutta rsity 
in September, 1973. His “fficieney. in the 
debate at the Chittaranjan Hospital afforded : 
the. facility. of winning me. - Championship 2 
Trophy. n 









We presume it is certainly a good. news 3 to 
the Challengers that the All-Ind ni 
versity-Ashutosh Memoria -Debate E 

is going to be held very soon pe we also . 
desire that one of our Law college students. 
will glorify the Alma Mater winning. the — 
Championship title. i 










We deemita proud | 1 
that we could organise 
2nd January, 1974, i Y 
Gross. Professor of © onal La ut. 
University, U:S.A, whose charming speech on — 
the topic of’ Peaceful Settlement and Peace — 
making’ astounded the. house which was . 
overcrowded and echoed with cheerful 
applauses once and again. | Pes 










We offsr our thanks t E 




















^ Many boarders have left the Hostel. after 
three years' living leaving t their sweet memory 
: it rdinge Hostel is still stan- 





opening door for the 
g Law students who 
; rve the generation with 
able leadership acquired - from. three 
Colourful Hardinges life. Hardingers 
orifying not only their. ownselves but 
eges. with all 


r Hg ae and they are 








is 3 grip the moon of enter- 
loys. “Most of the boys make good 

the examinations. It has produced 
been still producing alot of LLB.. 
A. S. W.B.C.S., etc. almost every 





(Re port from Hardinge Hos 


ty Buildings with all 


its professors 

























year. Names: of th 
1. Sri Himadri. Duar 
etc. In fact Thes: e 
were assets to us 
adverse situation. 


The n most. ssignitio 
boarders in the field o 
really praise-worthy. T 
Sports Law College C 
bagged by one ol 
Chanda. Apart | 
has shown his : 
winning prizes. 
D. Panja has shor 


portant bait ine oth 
connection. we are 
names of outstanding 
Sri .Subrata Muk 
Bhattacharyya w 2 
helped us with thei : 
tion. In fact memories 
are still vivid in our mind. 
fortunate enough that our Hc 
been producing a lot of ye 
leaders like (1) Sri Joyant 
(2) Sri Phonibhusan Re 











. Ghosh (4) Sri Sudhir Saha (5) Sri Swapan 
<- Chakraborty (6) Sri Tapan Biswas whose 
tireless undaunted spirit has helped much 
to establish peace in University campus 
.wiping out the destructive activities of 
unwanted elements. In fact, these student 
| leaders are assets to both our Hostel and 
ds c the country. 










ut Son cis. high time on our part to say that our 
. Hostel is a sweet shelter of culture. Every 
organise debate and publish maga- 
swati Puja is our regular outccme. 
entioning in this direction that 
t therly care of our illustrious 

i ipal-Professor P. P. Mpdak, the boar- 
| of. the Hostel. are. living literally. We, 
















o: a our a if we fail to give 
Sd side. ef the. picture. it isindeed a 





arsit ‘Officials. But. kintonunetety the 
Gem stellors' repeated appeal has been turned 
. down by the authority. We think outword 
condition of walls of our hostel need not 
-be further explained to the readesrs. it would 
be really difficult to trace the exact date of 
ite- washing. The condition of dining hall 
unhealthy and unhygenic. The narrow- 
sitor’s room cries for immediate 
"We have no adequate. furniture 














tionery. forces. 
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like tables, chairs etc. - Being our University 
Hostel we lack in having | telephone. For | 
these requirements we had appealed t to rina 
authority repeatedly. But as il K^ 
have it, the authority has. played. the: 
of a silent spectator. But still we are S 
ling for our existence. We m 










We maintained. our 
existence fighting against corruption and reac- - 
“But how strange. Readers, 
probally you are well aware of the fact that 
had accured very recently when Hardinge 
Hostel became the hot news of Calcutt | 










It is known well thata few days back 
we were attacked by some gundas “end i 
antisocials. One of our beloved boarders - 
and/or Vice-President of West Bengal Chhatra — 
Parishad—Sri Joyanta Bhattacharyya was as- 
saulted and beaten by rhem. pony ge- 
nuineness of the myth na in reg 
to one of our boarders does ni * 
further explanation. ‘However, our ‘peaceful 
did present us handful of political gains. 












But being defeated politically the anti- 
socials waged a fresh “naked attack against. 
us. They kidnapped o | 
point of gun and did bei itt h on 
lent weapons. DP 









injured seriously. pires PRA 






enquiry - which is ‘still "unreplied. Bu 
an irony of fate that 'Syndica e U 
being convinced by the conspirators décided - 
all. on a. sudden to vacate our Hostel: 
hampered our peaceful living. - 


fore, icd no other way n rather. to conden i 
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the partial decision of The Syndicate of 
the Calcutta University. We hope such type 
of unjustified decision which puts the peace- 
ful students to mental strain, will never occur 
in the long run. 


In fine, we should say that though in: 
the cud of 


trouble we are still cheering 
our memories. Our weapon is only peace 
to fight against violence, With this, we are 
striving for something better and still we 
have our characteristic patience. Antisocials 
may threat us but cannot defeat in any 
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way. We shall request to all peace-loving 
men to join hands with us to face all types 
of corruptions oppressions and violence by 
saying "BANDE MATARAM” 


Ranjit Pandey 
Prefect, Ward—IV 
Tapan Sinha 
Prefect, Ward—lll 


Shyamal Ghosh 
Prefect, Ward—I! 


An Anatomy of Chinese Family Law 


Concept of family is one of the most 
conseguential as well as important factors 
In matters of law. So, | believe, it would 
interest the reader to have some idea about 
family in the light of communism and as it 
stands today, in China. Throughages, con- 
cept of family has been in the process of 


constant change to answer the changing. 


needs of the ever-changing communities of 
the world.H ence history and the peculiarities 
of the respective communities have their part 
to play in shaping the different forms of 
families. Family, therefore, is notimmune from 
the influence of peculiar characteristics of the 
communities concerned. However, in general 
terms, as it stands today, the basic principles 
of western family concept, which is in the 
process of gradual and total acceptance in 
“the Eastern communities as well, can be 
summed up briefly ; husband and wife, 
through a solemn and officially sanctioned 
pact—although the sanction is no longer 
necessarily, everywhere, a religious one-enter 
into a bond for life, which gives them mutual 
rights and obligations : material support, 
sexual fidelity and certain duties in regards 
to the childrens’ maintenance and education. 
So, itis a union based on monogamous and 
atleast in principle—permanent marriage, with 
a consequently rigid distinction between 
legitimate and illegitimate children. 


2 


Of all the social groups within the State, 
the family is, at this moment, the most closely 


By l 
ANAMI SIKDAR , 
2nd Year. 


i 


knit, the smallest and the most enduring. It . 


has always been recognised by communist 
thinkers that the closeness and intimacy . “of 
family ties make the relationship between 
State or community and the family a problem 
of special importance. To them, who regard 
unconditional devotion to the State as para- 
mount, the family is an obstacle, to be 


weakened or even destroyed. They advocate . 


complete negation of the concept of family, 
based on privacy of relations between 
husband and wife, and their children 
Because the intimacy of personal bonds in 
Marxist reckoning, institutionalists human 


society and ultimately leads us astray from 


the path of collectivism. The concept of 
family, definitely, as they believe, militates 
against the spirit of spontaneous, sélf-sacrifi- 
cing labour for the great common cause. It 
encourages that selfish spirit of possessive- 
ness and exclusiveness. < 


Let us now, in order to get a clear idea 
about the roles played by women in different 
ages have a peep into the families of 
bygone days. 


Both food gathering and  horticultural 
societies are generally equalitarian, there is 
little class differentiation. However with the 
rise of plough cultivation and domestication 
of animals comes the rise of class differenci- 
ation and subordination of women within the 
Patriarchal family. In such agrarian and 
pastoral societies there arises the class 
differentiation between peasants who produce 


t) 


UNIVERSITY .LAW JOURNAL 


the surplus and the wariors, aristocrates, 
priests and intellectuals, who appropriate and 
live off the surplus. Simultaneously, the 
dominent males who controll the new sources 
of wealth assent their dominance within the 
family, and women ‘become subordinates to 
| their husbands within the large patriarchal 
household which includes not only wife and 
children but also servants, apprentices, serfs 
and slaves. 


hif 1 


h  Patrilineal "düscant -( inheritance through 
the male line ) becomes stressed as Engels 
describes it -in his- ground-breaking work. 
Origin of the Family, Private property and the 
State, this development of classes and the 
patriarchal family carried with it "the world- 
historic defeat of the female sex. The man 
siezed the reins in the house also, the women 
was degraded, enthralled, the slave of man's 
lust, a mere instrument for breeding children.” 


In such Agrarian societies, - however, 
women continues to play an important econo- 
mic role. The work place is not seperated 
from the house hold : Whether the family is 
one of peasants, artisans or aristocrates, most 
of the economic functions are - caried out 
within the household and work relations are 
not separable from' the emotion—laden 
patriarchal relations of the family. 


But with the rise of capitalism, however 
Women' 8 subordinate . and non- productive 
role becomes fixed more firmly. Work 
becomes: separated from the family as the 
man must go out of his house to work in the 
factory, the women's role thus increasingly 
becoming limited to caring for.the family and 
the children, to socialising the children and 
providing emotional support for her husband. 
Thus, more than any other form of society, 
capitalism institutionalises a division of labour 
between man and.women in which mans,, role 
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and identity is cefined as a worker, and the 
women's role and identity is defined in terms 
of her husband and children. Even if a 
woman does work-or have a career, this is 
seen as unnatural, she is thought to be less 
capable than the man —and this all-pervading 
male chauvinism justifies.a large amount of 
actual discrimination and exclusion. 


In other words, the women's role in capita- 
list division of labour can be described in 
Marxist terms as the reproduction of labour 
power i.e. she raises the children who will be 
future workers of society and she provides 
emotional support that makes it possible for 
her husband to return day after day to an 
often oppressive and alienating job And in 
caring for children: and husband within a 
capitalist society she is taught to pass on the 
capitalist values of competitiveness, hierarchy 
and individualism. The family is important 
both to shoulder the burden of costs of 
education and to carry out the repressive 
socialisation of children 


.- The neucleas family is thus crucial to cap 
tilism, and this has been recognised not only 
by” Marxist theorists but also by orthodox 
sociologists, such as Talcott persons ( Family, 
socialisation and interaction process ) and 
Nett Smelser ( Social change in the Industrial 
Revolution ). 


Therefore, if ever women in large numbers, 
were to break out of the structure which 
limits them to family and home it would lead 
to a shaking up of society such as has never 
been seen before. 


(3) 
The present chinese leadership soon after 


its establishment in 1949 found that the. 
traditional concept of chinese family was nof 
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compatible with the basic tenets of Marxiam- 
Leninism. At the same time, they found that 
Its dedp-seated influence of so many centu- 
ries over Chinese people cannot bee radicated 
overnight. Therefore, total abolition of family 
as an institution is not in their immediate 
, Contemplation. As, otherwise it, might 
produce adverse reaction. |t has, therefore, 
to undergo a process of gradual abolition in 
tune with the “withering away of State”. 
Socialism. is, after all a process, the process 
of transition from smashed capitalism to yet 
unevolved communism. Family has also to 
yleld to this process of transition and ulti- 
mately disappearing and merging into what 
is called communis the community of unres- 
trained freedom. There can be no standing 
still in this dialectical universe. The things 
or rather process must move either one way 
or znother, must move either naturally for- 
Ward, or if effectively impeded, must develop 
unnaturally backward, for a while. This is, 
likewise, true of the transitional stage of 
family, for the abolition of which the new 
communist forces have to contend painfully 
and long with the lingering ramnents of the 
same. The time was long when imperialism, 
the highest form of capitalism, expanded 
almost without. a hitch like a thousand 
petalled poison flower, it rose to its meridian 
in undimmed splendour before the shadows 
of new rising anti-imperialist forces started 
creeping across its path. Family, as it stands 
today, Is also a natural product of this histori- 
cal process, of the onward movement of 
social forces. Hence concept of family is an 
ever-changing concept keeping pace with 
this onward flow of the river of history. 


With the promulgation of Marriage law of 
People's Republic of China, on the 1st May 
1950, the chinese leadership fired the first 
salvo -on the traditional concept of family, 


The minimum ages for marriage, as specified 


by this law, were eighteen for females and 


twenty for males. This [aw made an attempt 
to encourage marriage at latter ages and, in 
recent years official policy advocates even 
later ages—generally twentyfive for women 
and thirty for men. 


With the introduction of the 1950 law, 
child marriage or betrothals went out once 
and for all. Also the law specifically states 
that marriage is to be by free choice of tho 
two partners and no third party may interfare. 
Third party, here includes parents also. From 
1950 on, couplea were specifically asked at 
the registration office whether they were 
marrying on their free will, sometimes even 
investigation wes allowed to check evidence 
of parental influences The object of this 
provision is to end arranged marriages, rather 
than to eradicate all parentals influences. Thus 
parental advice can be sought before marri- 
age, even help in .locating a mate is not 
forbidden as long as the young couple have 
have the decisive voice in whether to marry 
or not. | 


In this transition from arranged to free 
choice marriages a problem has cropped up- 
the opportunities for meeting and courting 
opposite sex are somewhat limited. No 
dating culture existing in China today. To- 
day's official policy is, generally, to disc- 
ourage school or college going youths from 
getting romantically involved, though it is not 
treated as something offensive. This in a 
way leads to late marriage also, since 
spouses are discovered late. As a result 
with limited opportunities for getting to know 
potential spouses, some forms of marriage 
arrangement still exist. Friends and relatives 
may- help as- marriage arrangers. Hence 
there is no question of professional marriage 
arrangers. Even: local members of the 
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communist youth league and the womens' 
association may help in these matters. Party 
and youth league members are also expected 
to report frankly any developing romances to 
their organisation. -Exaction of money and 
gifts, by way of dowry in short, in connection 
with marriage is strictly forbidden. Gifts 
exchanged as part of the celebration of a 
marriage entered into by free choice are not 
prohibited, although they must be modest 
ones. The 1950 law specifically prohibited 
polygamy and allowed divorce at the . request 
of one party. Any interference with rema- 
rriage has also been declared by this law to 
be illegal. 


^ With the implementation of marriage law, 
divorce cases increased rapidly. But by the 
mid-1950s the official position towards 
divorce changed and it started being actively 
discouraged. Today very few divorce appli- 
cation enventually lead to actual divorce. 
According to Martin Whyte, it is interesting 
to note that recent events can bear a possibly 
contradictory effect upon divorce. 
marriage should encourage marital stability, 
while the growing occupational equality of 
women and the assignment of spouses to 
jobs in different locations may encourage 
divorce.” - 


Ever since the advent of communism, the 


“Late . 
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primary bond in the family has become that 
between husband and wife, rather than 
between father and son as in confucian 
China. ` 


The present conjugal tie is closer than the 


traditional family system, but it does not 


have the exclusiveness and possessiveness 
that characterises the relationship elsewhere. 
Neither partner is supposed to interfere in the 
others' activities Home duties may suffer 
but a wife's job assigment entailing prolonged 
separation cannot be protested against by the 
husband. 


Women are now being increasingly emplo- 
yed outside the home although they are still 
not equally represented in the communist 
party, not withstanding Madame Chiang 
Ching's (Mao's wife) prestige and position in 
party hierarehy. A major obstacle to total 
equality in status is that state supplied facili- 
ties for the dare of young children and for 
domestic work are not sufficient to relieve all 
families of these burdens. 


. Nevertheless, substantial progress has 
already taken place both in developing closer 
ties between spouses and in increasing the 
status of women within and outside the home 
though popular practices have yet to catch 
up fully with the proclaimed ideals. 
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Is The Mohamedan Personal Law Sacrosanct ? 


Before dealing with the present Indian 
system vis-a-vis the Muslim laws on Marri- 
age, let us peep into the historical develop- 
ment of the personal laws relating to the 


Institution of marriage in the past as well as . 


in the present Muslim world.: 


In the pre-Islamic age the deserted land 
of Arabia was steeped in ignorance, 'bar- 
barism, Superstition and vice. Female infanti- 
cide, drinking lechary and other vices such as 
unrestrained polygamy, adultery ‘were in 
vogue in the society. j 


In order to formuate the - principles of 
personal laws regarding marriage, divorce, 
etc. in accordance with the Quran, Moha- 
mmąd .was wise enough to take into 
account the prevailing customs and practice. 
The general tenet so formulated have, there- 
fore, to be appreciated in the context of the 
pre-existing socio-politico-Economic condi- 
tion of the fourteen century from. now. 
While certain provisions of the Muslim perso- 
nal laws regarding Marraige are certainly 
sacrosanct, e.g. prohibition of incest, adultery 
etc. everyone will acknowledge that certain 
other provisions are flexible e.g. amount of 
“Mohr” (bridal price) etc. Is the regulation 
relating to Polygamy Rigid ? It certainly 
prohibits a Muslim male to have more than 
four wives ata time. But, if polygamy is 


By 
Abu Asad (3rd LL. B student) 
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absolutely prohibited, will it violate the san- 
ctity of Islamic laws ? E 


In the pre-Islamic society women were 
considered as goods in the market; the 
Arabs married, rather "purchased" as many 
wives as they could and in times of crisis 
they also used to sell off their wives to 
others. Sometimes the strong captured the 
wives of the weaker ones. While in power 
Mohammed wiped out infanticide. Lechery 
etc. from the society by making a strict Isla- 
mic code. The females were tood backward 
in education and culture to be independents 
of the males. From a study of Mohammed’s 
life we find that except Ayesha all of his 
wives were aged and helpless widows 
belonging to different castes whom Moha- 
mmed married according to the Islamic 
system of marriage. The system of polygamy 
and "Mohr" became reationalised under the 
Islamic laws. 


While introducing the system of valid 
marriage in the society, keeping an eye to the 
sacred degree of relations and receprocal 
right of inheritance in the family and clan 
life, Mohammed decreed certain prohibitions, 
on the Muslim males regarding marriage :- 


Cn the ground of (a) Consanguity (b) Affi- , 
nity (c) Acuitery.. The laws of valid marriage — 
reveals as follcwe : “Every A velim of tcunp 


. Principles was the 
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mind who has attained puberty and has: 


means may enter into a contract of marriage 
with the opposite Sex for mutual enjoyment, 
procreation and legalisation of children". And 
the bonds of marría e life is conditioned by 
law being imposed upon the husband of 
paying the bridal price ' Mohr" to his wife. 
Thus the wives were protected against the 
arbitrary powers of the husband in exercising 
the right of divorce. 


Mohammed, the prophet, was acknow- 
ledged as the supreme authority in respect of 
both temporal as well as religious matters 
But after his death the Muslim world was 
divided into two broad factions of Shias and 
Sunnis over the question of right of succe- 
ssion to Mohammed. 


_ The office of the four elected Khalifas of 
the Sunnis was more in the nature of a 
Public trust of the believers. They gradually 
realised that the provision of law must 
change with the change of time. So, in 
their times as Mr. Hedayetulla, Ex-Chief 
Justice of India puts it, “In dedusing a new 
principle the text of Quran and the Hadis 
were not lost sight of, but exigency of time 
of Public interest were also borne in mind, 
“And”, The development and advance in legal 
result of "compelling 
necessity “when the Quran and Hadis did 
not disclose the precise line to follow." 


Basing on the principle that “New facts 
or problems should have new decisions" the 


Sunnis subsequently besides the Quran and: 


Hadis ( i. e. saying and judgements of Moha- 
4«4nmed dealing with various socio cultural 
problems of his times) accepted “Ijma” 
( Judgements and decisions of Khalifs in 
conformity with their times) and “Ouias” (i.e. 
enalogical deductions ) as the thir% and last 


x 4 


-his times. 


131 


sources of law as a result of which the | 
amended personal laws of the Sunnis regar- 
ding marriage system stand as follows :— 
(1) Muslims are not allowed to have more 
than four wives at a time. (2) The permanent 
valid marriage should always be solemnised 
in the presence of two witnesses. (3) The 
valid marriage was distinguished from irregu- 
lar marriage, such as, if a Muslim male 
marries a non-Muslim. In the case of 
irregular marriage the law is that as long as 
the irregular marriage is not validated that 
marriage gets no force of law. In order to 
get force of law both the Cauple have to 
embrace Islam as their religion. 


According to the Shia School Immam or 
successor of Mohammed comes to power 
through divine right who is entitled to inter- 
pret finally the law or earth both in temporal 
as well as in religious matters. The Shias 
arrive at decision following the Quran and 
Hadis and reject lima and quias as sources 
of law and due to conservative sentiment 
their laws ceased to be changed with the 
change of time. 


From our study of the Shia School we find 
that there is a provision of muta (temporary) 
'marriage in their system of marriage which 
later gave rise to the harems of the Nawabs 
and Sultans resulting in the hindrance to the 
growth of the Family Law of their school. 


The current development and enrichment 
of legal principles dealing with personal laws 
of the Indian Muslims is traced back to the 
period of the Mogha! Empire, Auranzeb 
besides the four sources of laws introduced 
Fatwas (ie. opinions of the Muftis/Kazi or 
Judges in the light of facts) and therefrom 
he-found solutions of the social problems 0j 
He himself did not maintain any 
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Harem. Since the end of the Moghal Empire 
upto the middle of the British Empire 
the picture of the personal laws of the 
Muslim did not show any remarkable change. 
There was no strong personality throghout 
the whole world who could guide the Mus- 
lims in a- dynamic manner. The Muslim 
females were neglected in general. And the 
whole Islamic legal system stood the stress 
and strains of political vicissitude. Ultimately 
personal laws of the Indian Muslims were 
consolidated by the “Dissolution of the 
Marriage Act of 1939" ( being in force from 
17th March 1939) which safeguards the 
interest of the wives and clarifies the provi- 
sions in favour of the wives to seek 
divorce from hushand on certain grounds 
including cruelty Insanity, Importency, Impri- 
sonment (beyond 7 years) of the husband. 


But the Indian Court could not proceed 


further so as to abolishing polygamy and 
rectifying other evils from the chapter of the 
personal laws of the Muslims, because of the 
fact that the overwhelming majority is always 
opposed to any change in their personal law. 
However, Writers like Ammer Ali, Igbal and 
reformers like Mohammed Abdul maintained 
the need for reform. Basing mainly on the 
doctrine of "Right of independent thinking 
of the judges" pronounced by Poet Igbal, in 
1963 a more was made in the Parliament to 
consider reform of personal laws of Indian 
musilm, but due to severe protests by the 
. Muslim Community conveyed to the Parlia- 
ment by the then Vice President Late Zakir 
Hossain it has not been pursuad by the 
Parliament since then. In 1966, the All India 
Muslim Majlis-ee-Mustawarrat ( consultive 
council ) brought out its nine point manifesto 
emphasising on the point that the Muslim 
personal law must always remain in its tradi- 
tional form.- This was further strengthened 
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by a resolution adopted by the Muslim 
leaders held in December 1969 at New 
Delhi, which firmly resolved,. “That no 
atte npt would be made to change the perso- 
nal laws of any community and specially 
that of Muslims.” 


 Butif we look around the entire Muslim 
world to-day, we will find that becuase of 
"complelling necessity” of the dynamic age, 
progressive ideas have found place in the 
social life of the muslims in 18 countries 
including Pakistan, X Malayasia, . Lebanan, 
Cyprus, Egypt, Indonesia, Tunesia, Morocco, 
Jordan, Singapore, Algeria, Iran, Sudan etc. 
The Muslim laws of those countries have 
been reformed accordingly, without parting 
with the fundamental principle of Islam. In 
Turkey and Tunisia-Bigamy has been declared 
as invalid (fasid.) In some of the countries 
mentioned above, husbands can hardly 
divorce their wives, on the other hand wives 
are allowed to obtain dissolution of their 
marriage on certain grounds. The Pakistan 


. family law ordinance “Presents an example of 


reform based on the exercise of the State 
Registration of marriage has been made 
obligatory for certain purposes. After 
reforms, the muslims of the above countries 
are true to their faith in Islam.. Mr. Tahir 


Mohamoed states that Islam has not intro- 


duced but reformed the pre-islamic law of 
polygamy in various ways. Further Abdul 
Ramin, an authority in Mohameddan laws 
says, "The quranic law was in accord with 
the general scheme of Islamic legislation 
which set up certain social ideas to be gradu- 
ally realised by the community forbiding only 
those acts as must be clearly injurious to 
social and individual life at all times to come 
"And". The permission for polygamy under 
the Quran was in fact an exception not rule. 
It is praiseworthy to note that recently the 
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educated Indian Muslim women in Bombay 
held a conference to discuss the injustice of 
the society and the community in respect of 
marriage divorce etc. upon them and to find 
out solutions through democractic means 


From the aforesaid discussion we may come 
to the conclusion the object of Islamic laws 
relating to marriage was to prescribe certain 
regulations conducive to decent, just and 
fair relationship between the spouses. In 
fact, very few males resot to polygamy these 
days. Now law can be static. With chang- 
ing trends, development and progress of 
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democratic thoughts in the socio-economic 
sphere, polygamy had obviously become 
outdated. Prohibition of- polygamy will not 
curtail any basic tenet of Islam. Changes in 
personal law relating to polygamy and other 
matters should, therefore, follow suit in our 
country too-particularly when such changes 
have taken place in other countries which aro 
predominently Muslim. So in order to keep 
pace with.the progressive countries of the 
world, the personal laws of Indian Muslim 
should be reformed adequately through 
legislative means. 
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Provat Kumar Ghosh 


Rathindranath Datta 
Biswas 


Samir Kumar Sengupta 
Badal Mukherjee 
Bholanath Bhattacharyya 
Panchugopal Datta 
Sudarsan Chakraborty 
Subhas Ch. Bodhak 
Ananda Kr. Mnkherjee 
Prabir Kumar Roy 
Jitendranath Mittal 
Ibha Ghosh 

Jaharlal Saha 

Tarun Mitra 
Deb Kumar Chatterjee 
Ranjit Kumar Pandey 
Subrata Kumar Bose 
Arun Chandra Bhowmik 


81. 
82. 
83. 
“84. 
85. 
86. 
87. 
` 88. 
89. 
90. 
91. 
92. 
93, 
94. 
95, 
96. 


Subhas Chandra Saha 
Kashi Nath Bardhan 
Ram Prasad Mukherjee 
Suhaskanti Datta 
Sajjan Kumar Tulsian 
Krishna Kumar Chanra 
Chittaranjan Das 
Shyamal Kumar Roy 
Benoy Bhusan Majumder 
A. T. M. Alqudri 
Shyamal K. Mukherjee 1 
Animesh Majumder . 
Virendra K. Srivastava 
Aloknandi Roy 
Kashinath De 

Soumen Sen 

Goutam K. Chakraborty 
Swadesh Kumar Datta 
Prasanta Kumar Ghosh 
Bhawani Sankar Nandi 


THIRD YEAR CLASS 


Balai Chandra Banerjee 
Somnath Banerjee 

Ajoy Kumar Laha 
Bhanugopal Baishnab 
Jayanta Banerjee 
Bimaljyotsna Chatterjee 
Nripendranath Jas 
Rathin Roy 

Amitava Lala 

Tushar Kanti Ghosh 
Sajal Kumar Chaudhuri 
Asish Kr. Bhattacbaryya 
Chhotelal Khatik 
Udaysankar Pal 


115. 
116. 
117. 
118. 
119. 
120. 
121. 
122. 
123. 
124. 
1255 
126. 
127. 
128. 


Jagannath Dey 
Debabrata Sinha Roy 
Pnani Bhusan Roy 
Bhaskar Banerjee 

Hiron Kumar Bhadra 
Samir Bishnu Majumder 
Samarendranath Datta 
Sanjit Sengupta 

Shyamal K. Mukherjee 2 
Shyamadas Roy 

Subrata Basu - 

Samar K. Chatterjee 
Bijan Banerjee 

Samir: Ch. Bhattacharyya 


Secretaries R 
From the Athletic Club 


The Hon'ble President, Mr. Chief Guest, 
Reverred Professors, Ladies and Gentlemen. 


May lexpress my heart-felt gratitude to 
you all for your kind presence at our meet 
inspite of your hundred and one daily pre- 
occupations. | sincerely hope that the various 
flattered events you witnessed to-day have 
given you some relief in the midst of our 
present row of life. It is bound to be more 
evident because of our Club's inability to 
organise a meet of this kind last year, There- 
fore, in keeping with our glorious traditions, 
we preferred to remain out of the College 
campus but over the greens this afternoon. 


— | take this opportunity to let you know 
that our Athletic Club was adjudged as the 
best College in inter Collegiate Tournament 
by the Calcutta University Sports Board for 
the last six years in a row. In all those years 
we fielded teams consisting of students, both 
employed and unemployed. Now, to contain 
our Athletic Club and further more to encour- 
age parties not interested in the development 
of Sports in the University level, the Calcutta 
University Sports Board has fenced their 
ground for non employed students only; 
which by no stretch of imagination they could 
give their Tournaments a character of amea- 


turism : 


Report. 





| .now turn to our activities this session. 
In football, our team represented by National 
Players like Shyam Manna, Nemai Goswami, 
Benoy Panja, Prosanta Mitra and Santi Saha, 


reached the semi final in the Elliot Shield 


Tournament but for some unfortunate injuries 
failed to make the final grade. In Cricket, we 
hope to retain the University Champion-ship 
with the addition of test star Ambar Roy, 
Ashok Gandotra, Gopal Bose, and Dilip Doshi, 
the team Captain being Subhra Chatterjee. 
University Hockey though not on but our 
Shiben Manna doned the Calcutta University 
colour as Captain of the Team in Intervarsity 
Tournament. Same is the fate of Badminton 
Tournament where our Debabrata Panja repre- 
sented the University in Interversity Badmin- 
ton Championship. We hope to repeat our 
performance in Volleyball also where our 
team consist of Bengal stars like Anjan Sen 
Gupta, Babu Lal Kundelia, Chanchal Banerjee 
(Captain) and Probir Banerjee. For the First 
time this year, our Rowing team won both 
the knock-out and League Tournament, As 
usual, the Inter Collegiate Swimming and 
water polo Champion-ship did not come off. 
But our Phani Dutta.as Captain of the Swi- 
mming team represented in Interversity Cham- 
pion-ship along with our Swapan Chakravorty 
and became Champions in Waterpolo. 
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that there are no golden rules.” 







out history. or literature is. a mechanic 
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